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President’s Message

The Bill of Rights and America’s
Declaration of the People’s
Unalienable Civil Liberties
By W. West Allen

W. West Allen is an intellectual property litigator
and counselor in Las Vegas
who represents a wide
variety of international
clients in federal courts. He
served as chair of the FBA’s
Government Relations
Committee for seven
years and has served as a
member of the FBA’s board
of directors for many years.
In 2016, Allen received the
FBA’s President’s Award
for longstanding service
to the FBA and as chair of
its Government Relations
Committee.

The U.S. Constitution is built upon the chief foundational cornerstone of popular sovereignty—the
fundamental principle that the source of all government power is the people. Sovereign power does not
arise from the divine right of kings, political parties of
a state, or might of the military. The authority of any
commonwealth, rather, is originally vested in and derived from its citizens. This verity exists among every
nation of the world—precisely as America’s Founders
declared it from the Pennsylvania State House in
1776—because all human beings are by nature equal,
free, and endowed by their Creator with certain unalienable rights, including life, liberty, and the pursuit
of happiness. A just government exists only as charted
by the people in order to protect the fundamental
rights of the people. These rights can never be surrendered to government under any circumstances.
To ensure a correct understanding of this proper
relationship between people and their charted government, America fixed within its U.S. Constitution, as
ordained and established by the people, an unambiguous enumeration of certain inherent rights that are
to be held inviolate by government. These rights are
guaranteed and rendered sacrosanct by their explicit
incorporation directly into America’s written governmental charter. The people’s first 10 amendments to
their Constitution comprise the fourth fundamental
principle of the U.S. Constitution—the Bill of Rights.1
The ideas of liberty and equality expressed by
Thomas Jefferson in the Declaration of Independence
and thereafter by James Madison and others in the U.S.
Constitution were not new. The American colonies
had been granted charters that included represented
assemblies and even basic rights recognized since the
Magna Carta that no “freeman could be imprisoned or
destroyed except by lawful judgment of his peers or by
the law of the land.”2 George Mason’s Virginia Declaration of Rights of 1776 had declared that all are by nature
equally free and independent and have certain inherent
rights. The bill or declaration of rights of Pennsylvania,
from the committee led by Benjamin Franklin, did

likewise. But never before had such a promissory note
of freedom been written so expressly and directly into a
nation’s founding documents, and never had the natural
rights of individual citizens been enumerated and guaranteed so unequivocally in a written constitution. The
American experiment of government was unique: a free
people chartered a government and conditioned their
government’s power on its ability to guarantee and safeguard the natural rights of every citizen. Government
would no longer dictate the rights of the people. The
people, rather, would dictate to their chartered government its limited authority and declare certain inherent,
or natural, rights inviolate. This was the new American
standard. And to improve and repair it, the wise would
include a statement of particular individual liberties and
limits on government—a bill of rights.
Madison, the principal author of the U.S. Constitution and its Bill of Rights, originally opposed making
inclusion of a bill of rights a precondition for ratification of the Constitution. He, along with Alexander
Hamilton and others, did not think a separate bill of
rights was necessary. They believed that since the Constitution “is itself, in every rational sense, and to every
useful purpose, A BILL OF RIGHTS,” no further
amendments were required.3 “For why declare that
things shall not be done which there is no power to
do?”4 In other words, since the Constitution expressly
separated the powers of government and only gave
government express limited powers, what need was
there to restrict what was never given? Some believed,
further, that attempting to enumerate certain rights
was not just unnecessary, but dangerous. If the Constitution contained various exceptions to powers not
granted by the people, such language could afford a
colorable pretext to the unscrupulous, who might seek
more power than the people granted in the first place.
Following four months of debate in the summer of
1787, the Philadelphia delegates produced a constitution that did not contain an explicit bill of rights.5
It may have been Jefferson, far from the cacophony
of heated constitutional debates in Philadelphia in
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1787, who ultimately helped his brethren hear reason and see the
light. While serving as U.S. minister to France at the time, Jefferson
received a copy of the proposed U.S. Constitution. He approved,
generally, but wrote to Madison voicing concern that the Constitution did not contain an express bill of rights. Jefferson understood
the principle of a bill of rights and why an unequivocal guarantee of
unalienable individual liberties and limits on government was imperative to the success of the new nation. Without such a guarantee,
a new government, and certainly those eager to wield its national
power, could readily abuse that power, usurp the people’s authority, and, in time, destroy individual liberties. Jefferson admonished
Madison of this critical omission when he famously wrote his friend
in December 1787: “A bill of rights is what the people are entitled to
against every government on earth … and what no just government
should refuse, or rest on inference.”6
Thanks to Jefferson and a popular groundswell of the people in
many state ratifying conventions who understood the significance
of a bill of rights, Madison and his congressional colleagues listened.
Madison eventually proposed a series of 19 constitutional amendments to the First Congress on June 8, 1789, just over one month
after George Washington was inaugurated as the first president of the
United States. Madison’s proposals, many incorporated directly from
proposals by state ratifying conventions and state constitutions, were
duly considered and debated by the new legislature. In the end, 12 of
Madison’s amendments survived the congressional approval process
and went to the states for ratification on Sept. 25, 1789.7 Of those
congressionally approved 12 amendments, just 10 were ratified and
incorporated into the Constitution, when, more than two years later,
on Dec. 15, 1791, Jefferson’s home state of Virginia ratified 10 of the
proposed 12 amendments.8 In time, these original amendments to
the U.S. Constitution became known as the Bill of Rights.
According to its preamble, the Bill of Rights is the result of the
“Conventions of a number of the States, having at the time of their
adopting the Constitution, expressed a desire, in order to prevent
misconstruction or abuse of its powers, that further declaratory and
restrictive clauses should be added … [to extend] the ground of public confidence in the Government[.]”9 The original Bill of Rights was
mostly forged from ideas already expressed within revolutionary-era
state constitutions, which included vital guarantees of individual
rights and specific limits on government authority. These principles
were understood as maxims by which “every wise and enlightened
people will regulate their conduct” and, as Patrick Henry explained,
“which no free people ought ever to abandon … [and] of which the
observance is essential to the security of happiness.”10
Sadly, the protections of these first 10 amendments were largely
ignored by the courts and the states for the first 100 years after the
Bill of Rights was ratified in 1791, just as Madison had predicted. But
in time, the wise and honest within America began to repair the standard raised by our founding generation. By the 20th century, with
the leadership of citizens like Abraham Lincoln, Frederick Douglass,
and Martin Luther King Jr., our nation began to vigorously enforce
the Bill of Rights against the states. Americans began to understand
and see what our Founders had hoped they would—that these vital
guarantees of individual rights and limits on government could be
more than bulwarks of mere parchment, but “a promissory note to
which every American was to fall heir” and see fulfilled.11
The Bill of Rights, as declared by the American people in the
U.S. Constitution, has providential and inspired purpose. It con4 • THE FEDERAL LAWYER • May/June 2021

stitutes the preeminent declaration of freedoms of human dignity
based on principles of moral agency and liberty. It transcends politics, party, and government. As with all truth, it prevails. Consequently, as nations and citizens honor the constitutional principles
of the Bill of Rights, they prosper; as nations and citizens ignore
them, they falter.
What are the unalienable rights that are recognized and guaranteed by the world’s most successful nations? They bear repeating and
demand careful individual study: the freedom of religion, the freedom to exercise one’s faith and conscience,12 the freedom of speech,
the freedom of the press,13 the right to peaceably assemble, and
the right to petition government for a redress of grievances. They
include the people’s inherent civil liberties that prohibit the housing
of soldiers in residential homes, unreasonable government searches
and seizures, self-incrimination, and double jeopardy. They encompass and protect the right to due process of law, the right to a fair
and speedy jury trial, the right to bear arms to maintain the people’s
defense of their liberties, and the right to be free from excessive bails,
fines, and unusual punishments.
To further protect against the concern that a new federal government might claim rights not listed in the Bill of Rights, Madison
drafted what became the Ninth Amendment, which says that that
“the enumeration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the people.” To
ensure that Congress would be viewed as a government of limited
rather than unlimited powers, Madison included the Tenth Amendment, which says the “powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.” We would do well to understand these amendments with the earnestness that Madison and his
generation intended.
Together, the Constitution’s first 10 amendments defend not only
majorities of the people against an overreaching federal government
but also minorities against overreaching state government. The Bill
of Rights proscribes as law the proper limits of government and
prohibits the state from abridging the fundamental freedoms and
civil liberties that all individuals possess on the basis of their humanity. It is unique among the political writings of the world in that it
unambiguously sets forth the most critical and vital civil liberties that
simultaneously engender strong and successful nations. Honoring
the Bill of Rights ennobles and advances governments that justly
derive their power from the consent of the governed. It increases
civil accord, security, and happiness among a nation’s citizens. No
action by any government or person acting under color of law should
therefore ever subvert these unalienable rights.14 And never are these
rights more important, subject to greater danger, and in more need
of defense than in times of national crisis.
It is now the work of this generation to uphold and repair this
standard that was wrought and raised by the architects of the American Republic. The Bill of Rights, along with the Declaration of Independence and the Constitution, remains a promissory note of liberty
to its heirs. The enduring principles of these documents should be
studied and advocated by all. It is the responsibility of every citizen
of our nation—but especially its judges and lawyers as guardians of
the Constitution—to honor, uphold, and defend the liberties guaranteed in the Bill of Rights. We are they who will honor and fulfill the
promises of liberty made over two centuries ago.
continued on page 84

Washington Watch

The FBA’s 2021 Legislative Priorities
By Bruce Moyer

Bruce Moyer is government
relations counsel for the FBA.
©2021 Bruce Moyer. All rights
reserved.

Thank you to the many FBA advocates who participated
in FBA Capitol Hill Day 2021 from May 3-6. This year’s
virtual event was a huge success, and more coverage will
appear in the July/August issue of The Federal Lawyer.
The FBA advocates educated members of Congress
and staff about the following FBA legislative priorities
devoted to better courts and better laws to improve the
administration of justice.

Greater Security for Federal Judges and
Courthouses
The FBA supports the adoption of greater security measures to protect the federal judiciary and all
federal courthouses. The safety of all federal judicial
personnel and the physical security of all federal courthouses is critical to the preservation of the rule of law.
Threats against judges and court officials have greatly
multiplied in recent years. Congress should approve
legislation that will help keep judges’ personally
identifying information off the internet and provide
adequate funding to improve the security and protection of federal judicial facilities.

More Judgeships for Our Federal Courts
Congress has the authority to establish the appropriate
number and distribution of judicial officers throughout
the federal courts. The FBA urges Congress to approve
the Judicial Conference’s recent request for two new
court of appeals judgeships and 77 new district judgeships, and to convert nine temporary district judgeships to permanent status. Congress has not approved
comprehensive judgeship legislation since 1990, and
case filings in the district courts and courts of appeals
have significantly increased since then.

Responsible Federal Court Case Records Reform
Late last year, the House approved legislation (The
Open Courts Act, H.R. 8235) that would require a
complete overhaul of the federal courts’ electronic
platform (Case Management/Electronic Case Filing, or
CM/ECF) for online filing in the appellate, district, and
bankruptcy courts. The legislation also would terminate
charges for noncommercial users of the federal courts’
Public Access to Court Electronic Records system,
which allows users to access documents in current
and recently closed federal cases. The FBA has raised

concerns about a federal court records overhaul and
remains opposed to increases in litigant fees to finance
the initiative. In contemplating changes to CM/ECF,
Congress should also take into account the assurance
of greater protection and funding against cybersecurity
breaches (e.g., the recent SolarWinds attack).

Adequate Funding for Our Federal Courts
The FBA supports the federal judiciary’s FY 2022 budget request and urges Congress to provide sufficient
funding to permit the judiciary to fulfill its constitutional and statutory responsibilities. The judiciary’s
budget request of $8.12 billion in discretionary appropriations includes funding to maintain current services
and fund priority initiatives, including responding
to growing security threats against judges and court
facilities, appointing more magistrate judges, and
supporting additional videoconferencing capabilities.
This appropriation to the judiciary represents less than
2 percent of one penny of a taxpayer’s dollar. Civil
unrest in the past year resulted in damage to over 53
courthouses, necessitating the judiciary’s planned submission of a supplemental funding request to Congress
that addresses existing vulnerabilities at courthouses.

Establish an Independent Immigration Court
Since 2013, the FBA has urged Congress to replace the
Executive Office for Immigration Review (EOIR) in the
Department of Justice with an independent “U.S. Immigration Court” to serve as the principal adjudicatory
forum under Title II of the Immigration and Nationality Act. There is broad consensus that our system for
adjudicating immigration claims is broken and deserves
an overhaul. Hiring more immigration judges, while
urgent, will not address the longstanding management
and operational deficiencies within EOIR.

Foundation of the Federal Bar Association
Charter Amendments
The FBA urges Congress to pass the Foundation of
the Federal Bar Association Charter Amendments Act
(H.R. 2679). This bipartisan legislation would make
technical changes to the Foundation’s federal charter,
as granted by Congress in 1954. The measure was previously approved by the House in 2017 and 2019.
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At Sidebar

Copyright Fair Use From 1841 to 2021:
What It Means for Copyright Protections
Versus Free Speech Exceptions
By Sara Gold

Sara Gold is an associate
attorney at Eastman IP,
an intellectual property
prosecution and litigation
firm in Southern California.
This article is dedicated to
her father, Dr. Corey Gold,
who modeled excellence and
always supported her in her
personal and intellectual
pursuits. He will be dearly
missed.

Congress has the power to recognize exclusive copyrights under Article I of the Constitution. But under
the First Amendment to the Constitution, Congress
shall make no law abridging the freedom of speech.
To reconcile these two oppositional constitutional
rights, there exists the doctrine of copyright fair use,
under which certain unauthorized uses of copyrighted
material, those that are considered to have redeeming
societal value, are not punishable under copyright law.
Under the Copyright Act, fair use is determined by
balancing the following four factors: (1) the purpose
and nature of the defendant’s use; (2) the nature of the
copyrighted work; (3) the amount and substantiality
of the copied portion of the copyrighted work; and
(4) the effect of the defendant’s use on the potential
market for the copyrighted work.1
Nowadays, courts routinely refer to fair use as
an “affirmative defense” to copyright infringement
and accordingly place the burden of proof for each
of the four factors on the defendant. However, from
its inception, fair use was not always postured as the
defendant’s burden to prove, showing how its current
classification as an affirmative defense is far from
self-evident.
Given the inherent unpredictability of the
multi-factored fair-use calculus, the allocation of the
burden of proof has significant practical implications for expression and creativity. For example, the
placement of the burden affects whether defendants
are reasonably likely to be able to defend fair uses, particularly at summary judgment when there is limited
evidence on both sides. This, in turn, affects creators’
risk assessment as to whether to engage in arguably
fair uses to begin with.
The 1967 House Report that is often cited as the basis for labeling fair use as an affirmative defense states
that “it would be undesirable to adopt a special rule
placing the burden of proof on one side or the other.”2
But contrary to this principle, the current affirmative
defense of fair use inherently places the burden on the
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putative copyright infringer to show that the balance
of the four fair-use factors shows fair use. On the other
hand, making the absence of fair use part of the plaintiff ’s prima facie case of infringement, and thus requiring copyright plaintiffs to wholly disprove fair use
to prevail, creates the same problem of favoring one
party over the other—when both copyright protection
and free speech are important to protect. The history
and language of the Copyright Act shows that the
burden of production for the fair-use factors is more
flexible than commonly believed. As this “At Sidebar”
discusses, a shifting of the typical burden of production could achieve a more equal balance between the
interests of copyright holders and creative users.

History of Copyright Fair Use
While U.S. copyright law has its roots in the English
common law dating back to the 1700s, Justice Joseph
Story’s decision in Folsom v. Marsh in 1841 is widely
regarded as the first U.S. copyright decision addressing
fair use.3 In Marsh, Justice Story evaluated whether
the defendant was entitled to republish letters written
by the late George Washington that had already been
published in the plaintiff ’s anthology.4 Although the
term “fair use” was not used, Justice Story outlined
the precursor to the present-day fair-use factors and
stated these were relevant to the “question of piracy,”
that is, the determination of whether “the substance of
one work has been copied from another.”5 Subsequent
decisions in the 1800s and 1900s continued to regard
the fair-use inquiry as definitional to infringement
rather than as a separate defense required to be proven
by the defendant.6 Later scholars have interpreted
these decisions to suggest that common-law fair use
was originally intended as “part and parcel with the
criteria for determining infringement” rather than as
an affirmative defense to be proven by the defendant.7
Copyright fair use was rarely referred to as an “affirmative defense” prior to the passage of the modern
Copyright Act in 1976. Fair use appears to have been

first referred to as an “affirmative defense” to copyright infringement
in the late 1960s. Even then, the first reported federal decision that
briefly referred to fair use as an “affirmative defense” also characterized fair uses as “outside the limits of copyright protection,” which
more closely aligns with the interpretation of fair use as a definitional
limitation on infringement rather than as a true affirmative defense.8
Concurrent with the passage of the modern Copyright Act, the
House of Representatives issued a report stating that the Act was
intended “to restate the present judicial doctrine of fair use, not to
change, narrow, or enlarge it in any way.”9 Significantly, the Copyright
Act itself does not label fair use as an affirmative defense; rather, it provides that the fair use of a copyrighted work is “not an infringement”
of copyright.10 Based on this statutory language and the preceding history, a “growing chorus of scholars” interpret the statute as indicating
that the absence of fair use is an element that the plaintiff must prove
as part of its prima facie showing of infringement.11
Regardless, fair use has become widely regarded as an affirmative
defense in modern copyright law, which seems reasonable given
that a defendant must raise fair use in response to infringement
allegations. The U.S. Supreme Court first referred to fair use as an
affirmative defense in 1985 and then expressly stated in its famous
1994 Campbell fair-use decision that the proponent of fair use bears
the burden of proof for this affirmative defense.12 As a result, federal
courts steadfastly continue to regard fair use as an affirmative defense
and place the burdens of persuasion and production for all factors on
the defendant.13

Issues With Fair Use as an Affirmative Defense
Although posturing fair use as an affirmative defense is rational in
some ways, there are some resulting problems. Some scholars lament
how placing the burden of proof on the defendant makes it unduly
challenging and expensive for defendants to defend their fair uses
in court.14 The affirmative defense status is especially influential in
summary judgment proceedings, where fair-use issues are very often
decided.15
The fourth fair-use factor is especially burdensome because it requires the defendant to show that it has not unreasonably encroached
on the plaintiff ’s “potential market” for the copyrighted work.16 As
the plaintiff ’s potential market is inevitably abstract, a key evidentiary issue is determining the scope of the plaintiff ’s “traditional, reasonable, or likely to be developed markets.”17 Currently, defendants
must prove that these potential markets do not include the accused
work, which is essentially trying to prove a negative.18 Critics point
out that proving such a negative is nearly impossible and that in
most cases, the plaintiff is in the best position to produce evidence
relating to its own potential markets.19 Courts acknowledge that in
the absence of compelling evidence on this factor, often regarded
as the most outcome-determinative fair-use factor, the defendant is
unlikely to be able to succeed.20
The few judicial attempts to reallocate the burden of production for this factor to offset the above-discussed difficulties have
received mixed reactions from reviewing courts. In Cambridge
University Press v. Patton, the lower court—while still recognizing
the defendant’s ultimate burden of persuasion—placed the burden
of production on the plaintiff to show that digital licenses for the
copyrighted works were reasonably available.21 The Eleventh
Circuit Court of Appeals affirmed, holding that such reallocation
was appropriate because “Plaintiffs—as publishers—can reasonably

be expected to have the evidence as to availability of licenses for
their own works.”22 Likening the reallocation to the burden-shifting paradigm in employment discrimination litigation, the court
noted that the defendant would still have the burden of persuasion
on remand to show no market harm in response to any evidence
produced by the plaintiff of a potential market.23
The Ninth Circuit Court of Appeals ruled oppositely in the recent high-profile Dr. Seuss Enterprises v. ComicMix LLC case. Here,
the lower court granted summary judgment to the defendant on its
fair-use defense, partly on the basis that the plaintiff had failed to
produce evidence sufficient to show by preponderance of the evidence that the accused work was likely to “substantially” harm the
market for the original Dr. Seuss book.24 The Ninth Circuit Court of
Appeals overturned the decision.25 Noting that “the Supreme Court
and our circuit have unequivocally placed the burden of proof on
the proponent of the affirmative fair use defense,” the Ninth Circuit
called the lower court’s burden-shifting erroneous and reversed
summary judgment.26
Although the Ninth Circuit Court of Appeals correctly noted
that the lower court’s burden-shifting contradicted precedent, the
sensibility of adopting some sort of burden-shifting in this context
cannot be ignored. So that neither copyright nor free speech is
considered more important than the other in the context of fair
use, perhaps courts could utilize a burden-shifting scheme at summary judgment resembling the McDonnell Douglas framework that
applies to employment discrimination claims, as suggested by the
Eleventh Circuit.

The Possible Solution: Adopting a Burden-Shifting Scheme
to Equalize the Playing Field
One way of equalizing the burden would be to shift the burden of
production for the second and fourth factors to the plaintiff at summary judgment, leaving the burden of production for the first and
third factors with the defendant. Under this scheme, the plaintiff ’s
showing of prima facie infringement would trigger the defendant’s
obligation to set forth “prima facie fair use” based on factors one and
three under Section 107. Thus, to show “prima facie fair use,” the
defendant would need to initially show that the purpose and character of the accused work (factor one), combined with the amount
and substantiality of the portion used in relation to the copyrighted
work (factor three), embodies fair use. These are the two factors that
directly relate to the defendant’s work and, therefore, the defendant
logistically should have more of an ability to weigh in on them at the
summary judgment stage.
If the court does not believe the defendant has shown “prima
facie fair use,” the court cannot grant summary judgment in the
defendant’s favor, though the defendant may still be able to prove
fair use later at trial. However, if the defendant can show “prima facie
fair use,” the burden of production shifts to the plaintiff to produce
evidence tending to show that the nature of the copyrighted work
(factor two) and/or the effect of the accused work on the plaintiff ’s
potential market (factor four) make the defendant’s use unfair. These
two factors directly relate to the plaintiff ’s work, and, therefore,
the plaintiff is in the best position to weigh in on them at summary
judgment, particularly the market harm factor.
If the plaintiff cannot produce evidence on either factor, these
factors would become neutral and weigh neither for nor against the
defendant, placing greater weight on the defendant’s prima facie fairMay/June 2021 • THE FEDERAL LAWYER • 7

use case. This would solve the present problem of the defendant being penalized at summary judgment for failure to produce evidence
on market harm when, as discussed above, the plaintiff typically has
the greater ability to produce such evidence.27
Like under McDonnell Douglas, the ultimate burden of persuasion
would remain with the defendant to show that the totality of the factors favors fair use in accordance with fair use’s traditional status as
an affirmative defense.28 However, shifting the burden of production
for the fourth factor to the plaintiff would hopefully eliminate the
problem of defendants failing to prevail due to inability to show that
their work would have no harmful effect on the copyrighted work’s
potential market—particularly given that such a truth is difficult to
prove in the negative.
But to ensure that plaintiff copyright holders are not unduly disadvantaged by bearing the burden of production for the market harm
factor, courts should employ a relatively expansive interpretation of
what the “potential market” for the copyrighted work might consist
of. “Traditional, reasonable, or likely to be developed markets”
should consist of the full universe of the copyright owner’s untapped
potential markets, even if the copyright owner has not personally
entered those markets, in order to preserve the copyright owner’s
traditional choice of which markets to exploit.29 Underscoring
this principle, the Supreme Court has stated that fair use disfavors
practices that, while perhaps not substantially harmful in isolation,
would have an adverse aggregate effect on the plaintiff ’s potential
markets were these practices to become widespread.30 Any potential
disadvantage to defendants of applying an overbroad scope of the
plaintiff ’s potential markets should be offset by the placement of
the burden of production on the plaintiff to produce evidence of the
existence of and harm to said markets.
Ultimately, the text of the Copyright Act does not mandate that
the burden of production or persuasion be placed on any particular party. Therefore, absent an amendment to the Copyright Act
instituting a burden of production shift, greater awareness around
this option could perhaps persuade more courts and judges to utilize
their discretion to implement such burden-shifting to further the
interests of justice.31 Ultimately, the goal of a burden-shifting scheme
would be to recognize that the rights of copyright holders and the
rights of creative users are equally important in the abstract, such
that no one party should bear an unduly disproportionate burden in
defending its own right, either of copyright or of fair use. 
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Sylvia Mendez was seven years old in September 1943
when her aunt took her to enroll at the Westminster
School, a beautiful elementary school in Westminster,
Calif., with manicured lawns and a “wonderful” playground. The Mendez family had recently moved from
nearby Santa Ana to Westminster, and Sylvia’s father,
Gonzalo, expected that his daughter would attend the
Westminster School, as he did in his youth. But in the
years since Gonzalo attended Westminster, things had
changed for Mexican-Americans in Southern California.
Their numbers had grown exponentially and, as their
population grew, so did the backlash against them. The
majority white population began to officially exclude
Mexicans from public life and deny Mexican-Americans
the rights and privileges accorded to other U.S. citizens.
Although “white” as a matter of law, Mexican-Americans were treated as inferiors—economically, socially,
and even biologically. And so, Sylvia Mendez, because
she was a “Mendez,” could not, as a matter of district
policy, enroll at Westminster School and would instead
have to attend a ramshackle schoolhouse in Santa Ana,
where all of the children were Mexican or of “Latin
descent.” There, she would learn to be a “good maid.”1
Sylvia’s parents were incensed. The family lived
within the boundaries of the Westminster School and
saw no reason why Sylvia should not attend Westminster. They saw the matter for what it was—race
discrimination—and fought hard to get Sylvia into
Westminster, to no avail. Ultimately, the Mendezes
contacted an attorney named David C. Marcus who
had recently sued the city of San Bernardino to overturn a law barring Mexican-Americans from using the
city’s only park and swimming pool. Marcus, a Jewish
American married to a Mexican woman and the father
of two Mexican-American girls, agreed to represent
the Mendezes and ultimately made history.
Nearly a decade before the Supreme Court’s
decision in Brown v. Board of Education, the Men-

dezes and other Mexican-American plaintiffs sued
four Orange County school districts, arguing that the
districts denied them equal protection of the law on
the basis of their Mexican heritage in violation of the
Fourteenth Amendment of the U.S. Constitution. The
case went to trial in the U.S. district court in Los Angeles and, to the surprise of many, the plaintiffs won.
Their victory set off a wave of excitement among civil
rights advocates nationwide, including the NAACP’s
Thurgood Marshall,2 who saw Mendez as a pathway to
overturning Plessy v. Ferguson and ending “separate
but equal” once and for all.
This year marks the 75th anniversary of the Mendez
trial court victory. Although the case has garnered
more attention in recent years, it is still largely
unknown. But Mendez was groundbreaking in many
ways, and its importance to Mexican-Americans and
Latinos, as well as to all Americans, cannot be understated. Here, we tell a portion of the incredible story of
Mendez v. Westminster.

Mexican-Americans in Southern California
The years leading to Mendez were difficult for Mexican-Americans in Southern California. As Mexican
migration to the United States skyrocketed in the
1910s and 1920s, people of Mexican descent were
subjected to systematic discrimination; they were
segregated in public facilities, like movie theaters
and swimming pools (allowed to attend only on
“Mexican day,” if at all),3 and segregated residentially
into “barrios” or “colonias.” Mexicans comprised the
majority of farmworkers and were seen as unclean and
inferior to whites. As legal scholar Philippa Sturm and
others have noted, claims of Mexican inferiority were
grounded in racist pseudoscience of the time that
deemed Mexicans to have “different mental characteristics” and an aptness for manual labor but not intellectual pursuits.4 It was, thus, no surprise that school
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districts across Southern California created separate “Mexican
schools” to teach Mexican-American children skills “suited to their
needs” and to “Americanize” them.5 Separate school facilities were
Anglo society’s answer to the “Mexican problem.”6
By the 1940s, the indignity of such treatment was too much to bear
for Mexican-Americans, especially for families who had lived in Southern California for generations and whose American children were
fighting for their country in World War II. They decided to fight.

The Mendezes Sue
In March 1945, Marcus filed a petition on behalf of the Mendezes, four
other Mexican-American families, and “some 5,000 other persons of
Mexican and Latin descent.” The suit—against Westminster, Garden
Grove, Santa Ana, and El Modena school districts—alleged that the
districts conspired with each other to preclude petitioners “and all
others of Mexican or Latin descent from attending and using and receiving the benefits and education furnished to other children” and to
segregate Mexican-American children “solely for the reason that [they]
are of Mexican or Latin descent.” Petitioners alleged that the districts’
actions caused the children “continuous, great and irreparable [harm]”
and violated their right to equal protection under the law.
The petition, notably, did not allege race discrimination. Although the parents had in open forums described their segregation
as race discrimination—and Gonzalo Mendez Jr. would later say the
Mendezes were denied admittance to Westminster because they
were “too brown”—a claim of race discrimination was likely to fail
given the Supreme Court’s ruling in Plessy v. Ferguson, which held
that racial segregation was permissible so long as segregated facilities
were “equal.” Moreover, Mexicans were officially “white” according
to the U.S. Census Bureau, and, indeed, many Mexicans and Mexican-Americans of the time considered themselves to be white.7 So
Marcus avoided any claim of race discrimination before the district
court, telling the judge that he did not “contend that there is such a
thing as the Mexican race.” The claim, instead, rested on disparate
treatment based on the children’s “Mexican or Latin descent.”
The school districts denied the claim. Although most Mexican-American school children were segregated, they argued, separation was necessary and “desirable” for the “efficient instruction of pupils who are familiar with the English language.” Language capability
was the issue, they said, not race or ethnicity. Furthermore, they
asserted—likely with Plessy in mind—the Mexican children received
an equal education and had access to equal facilities.
In pretrial hearings, the court zeroed in on the issue that concerned it most:
We have here a problem and the ultimate question would be
what is meant by the same or equal facilities. That doesn’t simply mean the curriculum. It means social, in the sense that the
children are in a democratic environment, commingling with
one another on an equal basis as far as nature has constituted
individuals to be equal.8
Elsewhere, the court noted that, in its view, “the fundamental
principle of public school education in the United States is the general commingling of children of all ancestries and descents for the purpose of building up a culture of our own.”9 This view of the purpose
of public school education would ultimately prove fundamental.
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The Trial
The court conducted a bench trial over a period of two weeks.
In his case in chief, Marcus set out to prove that Orange County discriminated against Mexican-Americans solely because of
their lineage and that any claim of language “handicap” was mere
pretense. The defense, on the other hand, sought to establish that
there was a legitimate basis for segregation (language deficiencies
by Mexican children) and that the Mexican schools were equal to
the white ones.
It did not take long for the defense theory to unravel. On day
one, Marcus called to the stand an adverse witness, James L. Kent,
the school superintendent for Garden Grove. Marcus knew that four
years prior, Kent had written a master’s thesis titled “Segregation
of Mexican School Children in Southern California,” in which he
argued that Mexicans were an “alien race that should be segregated socially.” According to Kent, Mexicans were “less sturdy” than
whites, indifferent towards education, and needed to be taught
“social behavior,” that is, cleanliness, manners, “cleanliness of mind,”
and “the ability to get along.”10 It did not take much pushing to get
Kent to admit his views on the stand and to undermine the central
tenets of the defense case.
On direct, Kent admitted that in Garden Grove, Mexican children
were placed in Mexican schools “[r]egardless of their ability to speak
the English language.”11 He confessed that he did not believe Mexicans were “of the white race” (although he backtracked after a recess
and a discussion with counsel).12 And he testified that Mexicans were
“inferior” to “other children” in “their economic outlook, in their
clothing, [and] their ability to take part in the activities in school.”13
When asked by the court whether Mexican children could not at
least attend an integrated school where they could mix “democratically” with others on the playground, Kent responded that the Mexican children were likely to speak Spanish on the playground and
would not “naturally” get along with the white children. He added
that Mexicans were also different in that they “matur[ed] physically
faster than your white child” and operated “more on physical prowess than … on mental ability.”14
Other district officials helped bury the defense case. A Santa Ana
official testified that the district determined which children were to
attend Mexican schools based on the children’s surnames rather than
language ability. Another acknowledged that it was the policy in his
district to separate Mexican-American school children from the rest
and that no language tests were administered.
A number of parents testified as to their racist and discriminatory experiences with the school districts. Their testimony reflected
that they were told their English-speaking children would not be
admitted to white schools because Mexicans were “dirty”; that if
their children were of Spanish, not Mexican, ancestry, they might
be admitted; and that Japanese and Filipinos were of a “higher race”
than Mexicans and better qualified to be citizens. Many spoke of the
degradation and constant humiliation their children suffered due to
their treatment in Mexican schools.
Finally, the plaintiffs’ expert witnesses, both education experts,
testified to the corrosive and pernicious effects of segregation. The
experts noted that segregation of Mexican-American students was
harmful not only to their education and ability to assimilate, but also
to their psyche because segregation “by its very nature, is a reminder
constantly of inferiority, of not being wanted, of not being a part of
the community.”15

The Court’s Ruling
On Feb. 18, 1946, Judge Paul McCormick issued his ruling and found
that the school districts in fact conspired to discriminate against
Mexican-Americans on the basis of their lineage in violation of the
students’ constitutional rights and enjoined the school districts from
segregating children going forward.
The decision was remarkable for several reasons. First, the court
found that in segregating Mexican-American school children, the
districts denied the children the educational benefits that come with
“commingling with other pupils.” Second, the court observed that
distinctions based on race or ancestry had “recently been declared”
by the Supreme Court in Hirabayashi v. United States to be “odious
to a free people whose institutions are founded upon the doctrine of
equality.” And third, the court noted that, even if the children were
educated in separate schools using the same technical facilities, text
books, and courses of instructions, they would not be “equal” because “social equality” was a “paramount requisite in the American
system of public education.”16 The court found that in segregating
children based on their Mexican heritage, the districts “foster[ed]
antagonisms in the children and suggest[ed] inferiority among
them where none exists.”17 Moreover, segregation denied all of the
children of the opportunity to develop a “common cultural attitude
… which is imperative for the perpetuation of American institutions
and ideals.” The court’s ruling, with its emphasis on democracy and
“social equality” and its recognition of Mexican-Americans as equal
citizens, was extraordinary.

The Appeal and Impact of Mendez
As word of the district court’s opinion spread, a number of national
civil rights and advocacy groups joined the Mendezes’ side as the
case was appealed. The ACLU and National Lawyers Guild were
already involved as amici at the district court level, and soon they
were joined by the American Jewish Congress, the Japanese American Citizens League, and the NAACP, which was represented in the
Mendez appeal by Thurgood Marshall and Robert L. Carter.18 “These
organizations deemed [Mendez] a test case for Plessy and attacked it
headlong.”19 Amici framed the issues in stark relief, noting that the
separation in Mendez was based on an assumption of inferiority, perpetuated racial prejudice, and contributed to the “degradation and
humiliation” of minority children.20 They wanted Plessy overturned.
Ultimately, the Ninth Circuit Court of Appeals ruled that “the
segregation cases” (like Plessy) did not apply to Mendez and the court
would not end race-based segregation by judicial order. Instead, the
court affirmed the district court’s ruling on the narrow ground that
segregation of Mexican-American children specifically21 was against
California law and thus violated the Fourteenth Amendment.22
Although the circuit court’s ruling was disappointingly narrow,
it was significant nonetheless. The case was not further appealed,
and many of the schools that had not yet integrated no longer had
a choice. The courts were united in their finding that segregating
Mexican-American school children was unconstitutional, and for the
hundreds of thousands of Mexicans in Southern California and in the
West, this was life-changing.23
Mendez was not just important for Mexican-Americans; it was
and is important for all Americans. Although race was officially a
non-issue, it was always integral to the case.24 Shortly after the decision, the California legislature ended all forms of legal segregation in
California schools. Other Mexican-American communities, including

those in Texas, took inspiration from Mendez and made similar equal
protection claims in their jurisdictions and won. And, as others have
noted, Mendez paved the way for Brown. Carter, one of the NAACP
attorneys in Brown, noted that the NAACP’s briefs in Mendez were
“the model” for its briefs in Brown. Mendez cast a bright light on
racial segregation, and the finding by two federal courts that segregation of Mexican-Americans was unconstitutional was a “huge step
in civil rights.”25 On this 75th anniversary of the district court victory
Mendez, let us thank the Mendezes and the other families for their
courage, and let us remember that separate is never equal. 
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The Foundation awarded scholarships to two talented
law students early this year, including the new Dr.
J. Clay Smith Jr. Diversity in the Legal Profession
Scholarship. We are pleased to continue to provide
our future lawyers much-needed educational funds in
times of uncertainty.
The Dr. J. Clay Smith Jr. Diversity in the Legal Profession Scholarship aims to promote diversity and encourage racial and ethnic minority students to pursue
a legal education and complete law school by awarding
a $15,000 scholarship to a first-year law student. The
inaugural recipient is Maryam Asenuga, a first-year
law student at Columbia Law School in New York.
Maryam graduated with honors from Duke
University in North Carolina. While working on her
undergraduate degree, she was active both on and
off campus advocating for the poor, disenfranchised,
and vulnerable. She worked at the Southern Poverty
Law Center in Montgomery, Ala., was an equity and
outreach senator for the Duke Student Government,
served as a student liaison to the Duke President’s
Council on Black Affairs, and volunteered with the
Mastery Refugee Mentorship Program and Urban
Ministries of Durham.
In a glowing recommendation, Timothy B. Tyson
of the Center for Documentary Studies at Duke University writes the following of Maryam:
I would rank her overall ability in the highest
double handful of students I have taught in 27
years at the University of Wisconsin-Madison
and Duke University, easily the top five percent,
if not higher. Her work habits are energetic and
meticulous. She writes with a lean, often elegant clarity. All the time that I have known her,
she has been focused on becoming an advocate
for the most vulnerable among us, and she has
proven herself. I recommend her with complete
confidence and genuine enthusiasm.
The Foundation also awards $5,000 to an FBA law
student associate member attending an ABA accredited
law school. The 2021 Robert A. McNew Law Student
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Scholarship was awarded to Glenda Wright, a second-year law student at the Northern Kentucky University Chase College of Law in Highland Heights, Ky.
Glenda received her undergraduate degree from
Murray State University in Kentucky. Prior to entering
law school, she was an intern and later executive secretary with the Kentucky Department for Community
Based Services in Frankfort. Glenda also interned with
the Governor’s Office (Frankfort) and Pro Seniors in
Cincinnati, and she is a current Diversity in Leadership Fellow with the Law and Leadership Institute.
In law school, Glenda has been active with a number of organizations, including the Student Bar Association, the Black Law Student Association, the Legal
Association of Women, and Phi Alpha Delta. She was
a 2020 scholar of the W. Bruce Lunsford Academy for
Law, Business + Technology Honors Program. Glenda
serves as associate editor of the Northern Kentucky
Law Review and as vice president of the law school’s
student chapter of the FBA.
The review committee judges were particularly
impressed with Glenda’s personal essay. She wrote
about her difficult childhood with three siblings and a
single mother who suffered from mental health issues
and substance abuse.
Glenda found herself part of “the system,” dealing
with social workers, lawyers, judges, and foster
parents— many of whom remained nameless to her—
who made decisions for her and her siblings “in our
best interest.” But, she writes, she survived hunger,
homelessness, and neglect and is now a champion and
advocate for kids growing up like she did.
We wish Maryam and Glenda much success as
they pursue their legal education and careers. The
2021 application deadline for the Dr. J. Clay Smith
Jr. Diversity in the Legal Profession Scholarship and
the Bob A. McNew Law Student Scholarship is Oct.
15, 2021. Visit the Foundation website at https://
www.fedbar.org/about-us/affiliated-organizations/
foundation-of-the-federal-bar-association/
for details. 
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Recent Developments in Asylum Law
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On Dec. 11, 2020, the Department of Homeland
Security, the Department of Justice, and the Executive Office for Immigration Review published a Final
Rule on Procedures for Asylum and Withholding of
Removal, Credible Fear, and Reasonable Fear Review,
which was to become effective on Jan. 11, 2021.1 In
an order dated Jan. 8, 2021, Judge James Donato of
the U.S. District Court for the Northern District of
California preliminarily enjoined the government from
implementing, enforcing, or applying this rule.2
The Biden administration has proposed rolling
back restrictions on asylum, making it possible to
apply for and be granted asylum in several situations.
First, the Biden administration has made a commitment to reunite children who have been separated
from their parents. Indeed, many of them have found
their parents already. Children seeking asylum will
no longer be held in cages. Instead, there will be opportunities for families to remain together while they
litigate their cases. In addition, the Remain in Mexico
program has now ended, and those refugees who have
been waiting at the border will now be able to come
into the country and present their cases before a U.S.
immigration judge.3
Favorable developments in asylum law may also
be anticipated in light of the Biden administration’s
enforcement priorities, and the fact that the administration has directed the Departments of Homeland Security and Justice to promulgate regulations
addressing the circumstances in which an applicant
should be considered a member of a particular social
group.4 These priorities are likely to shift Trump-era
policies which narrowed access to asylum.
In 2018, Attorney General Jeff Sessions issued a
decision in Matter of A-B-,5 which limited access to
asylum for victims of private violence. In that case,
a woman had fled El Salvador to escape threats and
persecution from her husband. While some courts
held that Matter of A-B- did not change the rules of
asylum, many others used this decision to significantly
narrow eligibility for victims of gender-based and gang
violence. It is possible that women fleeing domestic
violence will now be able to articulate a credible fear
based on membership in a particular social group and,
therefore, will be eligible for asylum. This could mean
tremendous relief for women across the globe. Wom-

en who survive domestic and political violence (the
two are often intertwined) may now be eligible to
receive asylum in the United States.
The Biden administration is also proposing legislation that would promote the interests of “Dreamers”—those who came to the United States at a young
age and remain here. There is bipartisan interest in
creating a path to citizenship for these worthy individuals as well as for “essential workers,” which include
farm workers.6 All of these new proposals put forth
by the new administration will have to be voted on by
Congress, and there will be compromises and adjustments, but hopefully, a large portion will become the
law of the land.
It appears that a more humanitarian approach
toward immigration, which will be more in line with
international law, is on the horizon. The UN Convention7 and Protocol8 Relating to the Status of Refugees,
to which the United States is a party, is the principal
international agreement governing U.S. obligations toward refugees. The protocol governs the treatment of
individuals fleeing persecution and contains provisions
that are incorporated into our own domestic laws.9
The UN High Commissioner for Refugees (UNHCR)
Handbook is also an important tool which is used to
interpret how to apply the law of asylum.10
The UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT) is also important in the adjudication of
cases where the applicant fears being tortured.11 The
difference between asylum, withholding of removal,
and relief under CAT is also worth noting. While
an applicant for asylum must file within one year of
entry,12 applicants for withholding of removal do not
have this requirement.13 Also, individuals who have
been convicted of various crimes may no longer be
eligible for asylum.14 However, withholding of removal
remains an available form of relief in some circumstances. While applicants for asylum and withholding
require the applicant to have been persecuted on
account of one of five grounds (race, religion, political
opinion, nationality, or membership in a particular
social group), this requirement does not exist for relief
under CAT. However, one must be able to prove that
the foreign government engaged in torture or has or
will acquiesce to torture.15 The significance of these
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international law documents should not be diminished. Rather, to
remain a part of the “civilized world” we must adhere to the ideals
proclaimed in these important documents. 
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COVID-19’s existential threat to the world, its economies, and even basic human interactions created the
catalyst for one of the greatest scientific achievements
of the modern era with the research, development,
and approval of multiple vaccines in record-breaking
time. Yet, the prospect of finally putting the pandemic
into check and being able to fully reopen society is
not without conundrums. The creation of a viable,
effective, and safe COVID vaccine shockingly may in
fact not be the greatest hurdle to eradicating the virus.
Through Jan. 1, 2021, the number of expected vaccinations had fallen woefully short—by approximately
86 percent—of the government’s target of 20 million
people by the end of 2020.1 However, with widespread
dissemination of the three available COVID vaccines
developed by Pfizer, Moderna, and Johnson & Johnson, that number has increased exponentially during
the first quarter of 2021, and the CDC reports that as
of the beginning of May 2021, 44 percent of the U.S.
population had received at least one dose of a vaccine
and 31 percent were fully vaccinated.2 It is projected
that approximately 75 percent of the U.S. population
will be able to receive at least one dose of a vaccine by
early August 2021.3
Yet, even now, with readily available and free
vaccines, the question remains whether all eligible
Americans will be willing to get vaccinated. According to polling in late 2020, 15 percent of Americans
would still reject the vaccine even if readily available
and free.4 These numbers have appeared to rise going
into spring 2021, with a Pew Research poll finding
that 15 percent of Americans would “probably” not
get the vaccine and another 15 percent would “definitely” not get the vaccine.5 Other polls have found
that 20 to 25 percent of Americans would refuse the
vaccine.6 While these numbers are down from 35
percent from a Gallup poll taken in August 2020,7 it
still statistically represents approximately 100 million
Americans who will reportedly reject vaccination or
remain undecided.
Most experts agree that general national protection
against COVID-19 requires obtaining herd immunity,
which is a rate of natural infection and/or vaccination
in the range of somewhere between 60 percent to 80

percent of the population (depending on which expert
you ask). However, the rate at which vaccinations are
occurring and the level of apprehension remain critical
concerns as of the date of this writing. Nevertheless, it
has generally been reported that at some point during
2021, the accessibility of vaccines will allow the United
States to reach the herd immunity goal. This article
focuses on how employers can tackle the issues of
asking employees about vaccinations and potentially
mandating that employees receive the COVID-19 vaccine in order to return to work or continuing to remain
at their job site.

No Constitutional Right to Reject Vaccinations
First, it is important to dispense with a few misconceptions. Yes, America is the “land of the free, and
home of the brave”; nevertheless, not all employees
have the right to reject mandatory vaccinations
without consequence—although some may. Over 100
years ago, the U.S. Supreme Court held in Jacobson v.
Commonwealth of Massachusetts8 that the Constitution
allows states to exercise their police power authority
to mandate vaccinations of otherwise healthy individuals during a health crisis endangering a community’s
population (a devastating smallpox epidemic in the
case of Jacobson). As Justice Harlan stated, “the liberty
secured by the Constitution of the United States to
every person within its jurisdiction does not import an
absolute right in each person to be, at all times and in
all circumstances, wholly freed from restraint. There
are manifold restraints to which every person is necessarily subject for the common good.”9 Of course, even
this admonishment came with the caveat that “[t]he
police power of a State, whether exercised by the legislature, or by a local body acting under its authority,
may be exerted in such circumstances or by regulations so arbitrary and oppressive in particular cases
as to justify the interference of the courts to prevent
wrong and oppression.”10
States have applied this general principle in wildly
varying fashions. Florida, for instance, has a very robust
statute that allows the state, through its surgeon general,
to declare a “public health emergency,”11 which, in turn,
provides the state with powers to order “an individual
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to be examined, tested, vaccinated, treated, isolated, or quarantined
for communicable diseases that have significant morbidity or mortality
and present a severe danger to public health.”12 Conversely, Minnesota
has enacted legislation mandating that “[n]otwithstanding laws, rules,
or orders made or promulgated in response to a national security
emergency or peacetime emergency, individuals have a fundamental
right to refuse medical treatment, testing, physical or mental examination, vaccination, participation in experimental procedures and protocols, collection of specimens, and preventive treatment programs.”13
It is against this backdrop that Equal Employment Opportunity Commission (EEOC) guidance has been provided for private employers
with respect to mandatory vaccinations.

Federal Guidance
The concept of mandatory vaccinations for employees outside
of hospital and health settings was merely academic for most of
2020 and going into 2021, as there were simply not enough vials
to go around. However, this has changed with greater availability
and loosening of eligibility restrictions in the first quarter of 2021.
Nevertheless, even if employers could gain access to quantities of
their vaccine of choice, at present, the vaccines are being produced
via federal Emergency Use Authorizations (EUA) pursuant to the
Federal Food, Drug, and Cosmetic Act.14 The plain language of the
act states that, to be provided EUA status, the secretary of health and
human services shall state the “option to accept or refuse administration of the product, of the consequences, if any, of refusing administration of the product, and of the alternatives to the product that
are available and of their benefits and risks.”15 This language would
likely prohibit any mandatory vaccinations, outside of military use,
although some scholars have argued to the contrary.16
Putting aside for the moment whether vaccines will continue to
be administered through an EUA and/or whether such an emergency authorization will preclude mandating vaccination, there is
historical support and guidance for requiring employees to receive
vaccinations. During the Swine Flu (H1N1) pandemic, the EEOC
issued a detailed analysis of aspects of testing, vaccination, and the
intersection with the Americans with Disabilities Act (ADA) and
other federal laws, which has been updated to cover considerations
arising from the COVID-19 pandemic.17 In December 2020, the
EEOC took this initial guidance and expanded it with a detailed examination of how aspects of COVID-19 could implicate the panoply
of Equal Employment Opportunity (EEO) laws.18
The technical guidance issued by the EEOC makes clear that
employers can mandate testing for COVID-19 for initial employment
and/or continued presence in the workplace if the testing is “job
related and consistent with business necessity” and the employee
would pose a “direct threat to the health of others.”19 The Occupational Safety & Health Administration (OSHA) has likewise stated
in the past that employers could mandate vaccinations during the
Swine Flu pandemic.20 The EEOC has also expressly stated that
mandatory COVID-19 vaccinations are not considered “medical
examinations,” and therefore, such policies will not implicate many
aspects of the ADA.21
Notwithstanding, it is still entirely possible for a mandatory
vaccination policy to elicit information about an employee’s existing
disability through the use of pre-vaccination medical screening questions, thus making the questions asked by the employer or contractor
for the employer “disability-related” under the ADA.22 It is, there16 • THE FEDERAL LAWYER • May/June 2021

fore, critical for any mandatory vaccination program to establish that
disability-related screening inquiries are “job-related and consistent
with business necessity.”23 This requires that an employer possess
a reasonable belief, based on objective evidence, that employees
who do not answer the questions, and, therefore, do not receive a
vaccination, will pose a direct threat to the health or safety of themselves or others.24 An exception to this standard could be achieved if
vaccinations were offered on a voluntary basis, which would allow an
employee to refuse to answer pre-screening questions (and therefore
skip the vaccine) without any retaliatory consequences. Alternatively, the employer could have the vaccinations administered by a third
party (such as a pharmacy or healthcare provider) without a contract
with the employer that directly asks the pre-vaccination medical
screening questions.25
While there have been no reported cases analyzing mandatory
COVID-19 vaccinations in employment settings as of the date of this
writing, previous decisions involving related compulsory vaccinations give a strong indication that courts will uphold similar policies
for COVID-19 immunizations. For instance, in December 2018, the
Eighth Circuit Court of Appeals affirmed a decision terminating a
healthcare worker who refused to be inoculated with the Measles,
Mumps, and Rubella (MMR) vaccine.26 Although the employee
claimed that the vaccine would create a danger to herself, given alleged
“chemical sensitivities,” the Eighth Circuit dispensed with these concerns, as there was no objective proof to back up the claims, and the
court found there to be only “garden-variety allergies,” which was not
enough to rise to a level of a disability that affected a major life activity.27 Thus, the court found no violation of the ADA.28 Given guidance
from the EEOC and case law from various jurisdictions upholding
mandatory flu and other vaccinations, it is expected that compulsory
COVID-19 vaccination policies would be favorably received, assuming
they are job related and consistent with business necessity.29

ADA/Title VII Concerns
Although mandatory COVID-19 vaccination policies would likely be
upheld, given the pandemic’s breadth and continual expansion, this
does not mean employers can implement them without restraint.
The EEOC guidance and case law make clear that ADA regulations
and Title VII’s religious protections will still apply. As to the former,
if an employee claims to have a disability30 that prevents him/her
from receiving the COVID-19 vaccine, an employer cannot fire the
individual unless there is no way to provide a reasonable accommodation without hardship.31 Such an accommodation would be
required if it would eliminate or reduce the risk that the employee
will pose a direct threat to a worksite.32 For instance, the ability to
work remotely could be considered a reasonable accommodation
under the right circumstances. It is only after the employer engages
in the “interactive process” (in ADA parlance) and can find no reasonable accommodation that mitigates the direct threat, or reduces
it to an acceptable level, that employees can be terminated from their
position. Even then, however, an expensive lawsuit could still be the
result of that decision.
A healthy employee could also legally refuse to accept an employer-mandated COVID-19 vaccine if a “sincerely held religious belief,
practice, or observance prevents the employee from receiving the
vaccination.”33 In such a situation, Title VII requires the employer
to provide a reasonable accommodation unless it would impose a
hardship.34 It should be noted that the EEOC views the term “reli-

gious belief ” broadly. While it obviously includes all major religions,
it can also encompass “beliefs that are new, uncommon, not part of a
formal church or sect, only subscribed to by a small number of people, or that seem illogical or unreasonable to others.”35 This does not
mean that every claimed “religious belief ” automatically becomes
a talisman warding off the perceived evils of vaccination.36 If the
employer has an objective basis for questioning the religious nature
or sincerity of the claimed practice, belief, or observance, additional
supporting information can be requested. Furthermore, the claim
does not mean the employee is given greater rights or is entitled to
the creation of a new position as part of the reasonable accommodation. Once again, case law analyzing mandatory flu vaccinations,
such as Robinson v. Children’s Hospital Boston out of the District of
Massachusetts, is instructive.37 The court in Robinson upheld the
termination of a healthcare worker who refused the flu shot, holding
that allowing the plaintiff to “be vaccine-free in her role would have
been an undue hardship because it would have imposed more than a
de minimis cost.”

Other Potential Employer Liability
Aside from liability under EEO laws, employers should also give
consideration to what other potential risks a mandatory COVID-19
vaccination policy could trigger. For instance, the National Labor Relations Board (NLRB) has held that in a unionized workplace, such
policies would be subjective to collective bargaining.38 Additionally,
at least one court in Florida held that an employee’s adverse reaction
from a flu vaccination was a compensable claim under the state
Workers’ Compensation Act, even when the shot was not required
by her employer.39 While some commentators have held that the decision was narrowly written to only apply where the employer itself
administered the vaccination, such a view may be too myopic. Upon
closer review, the holding turned on the vaccination flowing “as a
natural consequence of [the claimant’s] employment.”40 It would take
little imagination for a court to expand this type of analysis covering
employees who have an adverse reaction to a mandatory COVID-19
vaccination that resulted in missed work/loss earnings.

Conclusion
Existing guidance and case law suggest that, in the right situation,
employers will be able to implement mandatory vaccinations for
COVID-19 and will likewise be free to ask employees entering the
workplace to show proof of vaccination.41 The harder question for
employers is whether they should implement a mandatory vaccination policy. As with many business decisions the answer rests in the
calculus of risk vs. benefit. Businesses with direct interaction and
close contact with customers may have a greater incentive to require
vaccinations, as would those in industries that have been disproportionately affected by government shutdowns, such as the restaurant
and hospitality industries. It must be remembered that, while the
vaccine may be a panacea against COVID-19, it will not shield employers from all associated difficulties, and close attention must be
paid as to how any companywide immunization policy—mandatory
or voluntary—is enacted. 

Endnotes
Rebecca Spalding & Carl O’Donnell, U.S. Vaccinations in 2020 fall
far short of target of 20 million people, Reuters (Dec. 31, 2020),
https://www.reuters.com/article/us-health-coronavirus-usa-

1

vaccinations/u-s-vaccinations-in-2020-fall-far-short-of-target-of-20million-people-idUSKBN29512W.
2
Centers for Disease Control and Prevention, COVID-19
Vaccinations in the United States, https://covid.cdc.gov/
covid-data-tracker/#vaccinations.
3
Janie Haseman, When will everyone be vaccinated for COVID-19?
Here’s how the vaccine rollout is going, USA Today (Mar. 12, 2021)
(updated May 2, 2021), https://www.usatoday.com/in-depth/
graphics/2021/03/12/when-will-everyone-be-vaccinated-for-covid19-when-will-we-reach-us-herd-immunity-projection/6840512002/.
4
Kendall Karson, Americans willing to receive COVID-19 vaccine
but divided on timing: POLL, ABC News (Dec. 14, 2020), https://
abcnews.go.com/Politics/americans-receive-covid-19-vaccinedivided-timing-poll/story?id=74703426.
5
Cary Funk & Alec Tyson, Growing Share of Americans Say
They Plan to Get a COVID-19 Vaccine – or Already Have, Pew
Research Center (Mar. 5, 2021), https://www.pewresearch.org/
science/2021/03/05/growing-share-of-americans-say-they-plan-toget-a-covid-19-vaccine--or-already-have/.
6
Geoff Brumfiel, Vaccine Refusal May Put Herd Immunity At Risk,
Researchers Warn, NPR (Apr. 7, 2021), https://www.npr.org/
sections/health-shots/2021/04/07/984697573/vaccine-refusal-mayput-herd-immunity-at-risk-researchers-warn; Stephanie Soucheray,
1 in 5 Americans say they won’t get COVID-19 vaccine, Center for
Infectious Disease Research and Policy (Apr. 15, 2021),
https://www.cidrap.umn.edu/news-perspective/2021/04/1-5americans-say-they-wont-get-covid-19-vaccine.
7
Shannon Mullen O’Keefe, One in Three Americans Would Not
Get COVID-19 Vaccine, Gallup (Aug. 7, 2020), https://abcnews.
go.com/Politics/americans-receive-covid-19-vaccine-dividedtiming-poll/story?id=74703426.
8
Jacobson v. Commonwealth of Mass., 197 U.S. 11, 38 (1905).
9
Id. at 38.
10
Id.
11
Fla. Stat. § 381.00315(1)(c) (defining public health emergency
as “any occurrence, or threat thereof, whether natural or manmade,
which results or may result in substantial injury or harm to the public
health from [among other things] infectious disease.”). See also
Showntail the Legend, LLC v. Dep’t of Bus. & Prof ’l Regulation, 302
So. 3d 1085, 1087 (Fla. Dist. Ct. App. 2020).
12
Fla. Stat. § 381.00315(4).
13
Minn. Stat. § 12.39. It should be noted that the Minnesota statute
does provide for mandatory “isolation or quarantine upon refusal.”
14
21 U.S.C. § 360bbb-3.
15
Id. at 360bbb-3 (e)(1)(A)(ii)(III).
16
Dorit Rubinstein Reiss, Under an EUA, Can Businesses Require
Employees and Customer to Get Vaccinated? Bill of Health (Nov.
30, 2020), https://blog.petrieflom.law.harvard.edu/2020/11/30/
covid-vaccine-eua-mandate-business/.
17
U.S. Equal Opportunity Comm’n, Pandemic Preparedness
in the Workplace and the Americans with Disabilities Act
(Mar. 21, 2020), https://www.eeoc.gov/laws/guidance/pandemicpreparedness-workplace-and-americans-disabilities-act.
18
U.S. Equal Opportunity Comm’n, What You Should Know
About COVID-19 and the ADA, the Rehabilitation Act, and
Other EEO Laws (Dec. 16, 2020), https://www.eeoc.gov/wysk/
what-you-should-know-about-covid-19-and-ada-rehabilitation-actand-other-eeo-laws .
May/June 2021 • THE FEDERAL LAWYER • 17

Id. at § A.6.
Occupational Safety and Health Admin., OSHA’s
Position on Mandatory Flu Shots for Employees
(Nov. 9, 2009), https://www.osha.gov/laws-regs/
standardinterpretations/2009-11-09. It should be noted, however,
while OSHA has stated employers can mandate vaccinations for
employees, an objecting employee who refuses the vaccination
because of a reasonable belief that she or he has a medical condition
that creates a real danger of serious illness or death may claim
whistleblower protections under Section 11(c) of the Occupational
Safety and Health Act of 1970.
21
See supra note 18 at § K.1.
22
Id. at § K.2.
23
Id.
24
Id.; see also 29 C.F.R. § 1630.2(r) (addressing threat to health and
safety of self or others)
25
See supra note 18, at § K.2.
26
See generally Hustvet v. Allina Health Sys., 910 F.3d 399 (8th Cir.
2018).
27
Id. at 411.
28
But see Ruggiero v. Mount Nittany Med. Ctr., 736 F. App’x 35 (3d Cir.
2018) (reversing and remanding to trial court finding that employee
made viable claim under ADA when she was terminated for refusing
to take tetanus, diphtheria, and pertussis (TDAP) vaccine due to
anxiety caused by various allergies).
29
See generally Head v. Adams Farm Living, Inc., 775 S.E.2d 904, 912
(N.C. Ct. App. 2015) (holding the “Plaintiff was discharged because
‘she refused to take a flu shot without providing a medical excuse
from a medical doctor ... [H]er religion played no role in [the]
decision.’”); Rhodenbaugh v. Kansas Emp. Sec. Bd. of Rev., 372 P.3d
1252, 1261 (Ka. Ct. App. 2016) (holding the plaintiff “has not met
her burden of proving the invalidity of the agency action. [Plaintiff ]
owed a duty to the hospital to follow the safety rule by either
receiving the flu vaccine or meeting the applicable exemptions.
Her failure to comply with the rule met the statutory definition of
job-related misconduct and thus disqualified her for unemployment
benefits.”).
30
A disability under the ADA is defined as “(A) a physical or mental
impairment that substantially limits one or more of the major life
activities of such individual” (actual disability); “(B) a record of
such an impairment” (record of disability); or “(C) being regarded
as having such an impairment” (perceived disability). See 42
U.S.C. § 12102(1). A substantially limiting impairment is one that
“substantially limits the ability of an individual to perform a major life
activity as compared to most people in the general population.” 29
C.F.R. § 1630.2(j)(1)(ii). However, “[a]n impairment need not
prevent, or significantly or severely restrict, the individual from
performing a major life activity in order to be considered substantially
limiting.” Id. Statutorily enumerated examples of “major life activities”
include “caring for oneself, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning, and working.”
42 U.S.C. § 12102(2)(A).
31
The ADA defines “undue hardship” as “an action requiring
significant difficulty or expense,” considering certain other factors. 42
U.S.C. § 12111(10)(A)-(B). These factors include (1) the nature
and cost of the reasonable accommodation; (2) the overall financial
resources and number of employees of the affected facility, and
the effect that the reasonable accommodation would have on the
19
20

18 • THE FEDERAL LAWYER • May/June 2021

facility’s expenses and resources or other effects on the operation of
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In the past five years, approximately two-thirds of
companies faced at least one labor and employment
class action, and within this category, companies
overwhelmingly reported that wage and hour matters
were of top concern. To defeat class certification
by employees, companies commonly utilize two
strategies. The first is showing that the employees’
claims are too distinct to be brought as a class. The
second is arguing that the employees submitted
inadequate evidence in support of class certification.
Major League Baseball (MLB) recently employed
these strategies in a claim brought against it by minor
league players, and the Ninth Circuit was asked to
call balls and strikes.
In Senne v. Kansas City Royals Baseball Corp.,
thousands of minor league baseball players brought
minimum wage and overtime claims against the MLB as
a class.1 The minor leaguers were paid a total of $3,000
to $7,500 each during the five-month season, during
which they worked between 50 and 70 hours per week.
For the remaining seven months of the year, the MLB
effectively required attendance at spring training, extended spring training, and instructional leagues. However, players were not compensated for attendance.
In their class action lawsuit, the minor league players
argued that they should have received overtime pay
during the season and minimum wage for hours worked
during training and instructional leagues.2
The district court denied certification of two of
four proposed classes of minor league players for
failure to meet the predominance requirement of
Rule 23(b)(3) of Federal Rules of Civil Procedure.3
The parties cross-appealed the decision to the Ninth
Circuit. A divided Ninth Circuit panel held that all
four classes should have been certified.4 As a threshold
matter, the court agreed with the district court that
each class satisfied the four familiar elements required
for class certification under Rule 23(a): (1) numerosity; (2) commonality; (3) typicality; and (4) adequacy
of representation.5

The court next analyzed whether the district court
erred in finding that the classes did not satisfy Rule
23(b)(3)’s predominance requirement, under which
the players must show that “questions of law or fact
common to the class members predominate over any
questions affecting only individual class members.”6
The Ninth Circuit observed that for the players’
minimum wage claims, the common issues in the case
were: (1) whether the players qualified as “employees”
of the MLB; and (2) whether the activities performed
during training and instructional leagues constituted “compensable work.”7 The issue in the case was
whether these questions predominated over individual
issues, such as what activities each player actually
performed while at the ballpark and variations in the
players’ arrival and departure times.
As evidence of predominance, the players submitted
a survey in which they reported the average time they
arrived at and departed from the ballpark. This survey,
they claimed, served as representative evidence of
hours worked and established that the issue predominated over individual questions. On the other hand, the
MLB argued that the survey was not reliable and thus
did not demonstrate a common issue concerning hours
worked. Because players often spent time at the ballpark without working, the survey’s failure to ask which
activities the players performed at the ballpark rendered
it useless. Moreover, the survey revealed significant
variations in the players’ average arrival and departure
times and therefore required individualized inquiries.
The Ninth Circuit agreed with the players that
the survey established predominance. It held that the
survey could be admitted to prove the wage and hour
claims on a class basis so long as a jury could conclude
that the survey, in combination with other evidence,
was probative of the amount of time the players
spent performing compensable work at the ballpark.
Moreover, while the survey demonstrated meaningful
variations in players’ arrival and departure times, this
did not preclude certification.
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Before Senne, it was unclear what standard applied to evidence
submitted in support of class certification in the Ninth Circuit.
Under Wal-Mart Stores, Inc. v. Dukes, district courts are required to
“rigorously analyze” evidence submitted in support of class certification.8 However, Tyson Foods, Inc. v. Bouaphakeo9 held that in wage
and hour claims, where the evidence would be “sufficient to sustain a
jury finding as to hours worked if it were introduced in an individual
action,” it should be admitted in support of class certification. The
MLB argued that the Tyson exception did not apply, and Wal-Mart’s
“rigorous analysis” requirement excluded the survey.
In Senne, the Ninth Circuit broadened the Tyson exception, creating a relaxed rule for the admissibility of class certification evidence
in wage and hour class actions. Under Tyson, the court held that the
district court must admit evidence unless “no reasonable juror could
find it probative of whether an element of liability is met.”10
Hoping for a comeback in the bottom of the ninth inning, the
MLB petitioned for certiorari to the U.S. Supreme Court, arguing
that the lower court’s decision would “make it radically easier to certify wage-and-hour classes—the single most prevalent kind of class
action—in the Ninth Circuit than anywhere else in the country.”11
However, on Oct. 5, 2020, the Supreme Court balked and denied the
MLB’s petition for certiorari, cementing the Ninth Circuit decision.12
So, what does this decision mean for other companies facing
wage and hour claims by employees? First, the Ninth Circuit’s decision, undisturbed by the Supreme Court, established a low standard

for the admission of evidence to certify a class of employees in wage
and hour claims. Whereas an employer might have previously argued
that the evidence presented must withstand “rigorous analysis,”
now, the evidence must simply be relevant. Second, the decision
prevents companies from arguing, as did the MLB, that variations in
employee’s arrival and departure times defeat the predominance requirement of class certification under Rule 23(b)(3). Ultimately, the
decision has made it somewhat easier for employees to get on base in
their wage and hour claims against employers. 
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In early 2020, Casetext released Compose, a product
designed to increase efficiency in legal research and
writing for motions. Many of Compose’s early law firm
customers requested Compose motions for labor and
employment law due to their interest in increasing
efficiency in their employment matters, which is
what led to the Wage & Hour collection as our first
practice-area-specific Compose collection.
We wanted to better understand why efficiency is
so critical to law firms today, and employment practices specifically. Most of them pointed to pressure from
clients, so our next step was to reach out to clients to
learn more about their perspective.

Why Efficiency Could Make or Break Your
Practice
We talked to in-house counsel from 16 companies
across a range of industries, including insurance,
telecommunications, hospitality, pharmaceuticals,
to clarify their expectations for efficiency from their
outside counsel.
With the economic impact of the pandemic as the
backdrop for these conversations, we asked each of
these in-house counsel to answer whether efficiency
was more important, as important, or less important compared to a year ago. Fifty percent of them
responded that efficiency is more important than a
year ago.
The other 50 percent responded that it is as important as the previous year. (No one responded that it is
less important.) However, they also made it clear that
the reason it is not more important now is that it has
always been important, and that the firms that are able
to increase efficiency are the ones that will earn their
business going forward. As one in-house attorney put
it, “We don’t have a choice—firm needs to change or
we will change firms.”1
So, what does this mean for employment lawyers?
We hosted a webinar with Steven Hart, a shareholder
at Ogletree Deakins, and Melissa Sladden of Chevron
to discuss efficiency from both the law firm and inhouse perspective.2

As Hart explained, employment firms need to increase efficiency if they want to keep up and continue
to win business. “Our clients have always needed and
wanted efficiency. But at the same time, they have to
have first-class client service. So the challenge for us as
outside counsel is to provide the best representation
we can, while at the same time being cognizant of
the pressures that our clients are facing,” he said. “It’s
more important than ever before because, frankly, if
we can’t provide that service as outside counsel in our
particular firm, the clients will find someone who can.”

How to Build an Efficient Employment Practice
With the importance of efficiency in mind, we’ve
compiled the top tips as well as mistakes to avoid that
Hart and Sladden shared for employment litigators
who want to make their commitment to efficiency a
competitive advantage.

Top three tips:
1. Don’t be afraid of technology. Sladden’s #1 tip for
her outside counsel is, “Know what tools exist, know
how to use them, and know when they’re appropriate
for your case—whether it’s A.I., a research tool like
Casetext, or Microsoft Teams.”
Investing in technology is one of the easiest ways
to help yourself do more with less. Ideally, spend some
time investigating what’s out there and see if there are
tools that could benefit your practice; at a minimum,
keep an open mind when it comes to new technologies.
2. Share knowledge with your colleagues. Sharing
information with colleagues can be an easy way to
save time by helping you avoid reinventing the wheel.
This could be anything from a research question to
information about a particular client.
If you’re at a large firm, familiarize yourself with
your firm’s DMS, and always be sure to look there for
information about a specific client. As Hart points out,
if you can find something your partner wrote for that
client, you should use that as a starting point. You’ll
save time you would otherwise spend on revisions and
make the partner and the client happy.
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If you’re at a small firm, take advantage of listservs and groups
through your bar association or social media such as Facebook. If
there’s a question you’re struggling to answer, it’s likely someone
else has already been there and may be able to quickly help you find
an answer.
3. Make sure you’re aware of the resources available to you. You
may already have access to many of the tools, technology, and information that can help you be more efficient, either through your firm
or through your bar association. Take the time to familiarize yourself
with those resources so that you know what’s available to you. Make
sure that you know how to get the best use out of the tools you do
have access to, whether that’s by attending a training or by checking
out their documentation.

Three mistakes to avoid:
1. Using billing codes clients don’t want to see. If there are any
billing codes that you know your clients will push back on, avoid putting them on their bills. You can use these codes as signals for areas
where efficiency could be increased; for instance, if you know that
your clients don’t want to see time spent on legal research appear
on their bills, determine whether there are tools that might help you
approach legal research tasks more efficiently.
In addition to knowing what types of work your clients don’t
want to see on their bills—like research time and internal meetings—Sladden recommends avoiding nonspecific billing codes that
can make it more difficult for the client to find ways to be helpful and
introduce efficiencies.
2. Not knowing enough about your client. Although you might be
looking for opportunities to save time, don’t eliminate time spent
getting to know your client. Do some online research, check out
their website, or even schedule a day to go visit them in person
(when it’s safe to do so, of course). This is especially important in
employment cases, Sladden points out. If you’re representing a
company, you may learn a lot about their office culture and processes
by seeing them firsthand.

3. Sacrificing quality for efficiency. As Hart says, “At the end of the
day, quality is job one. We have to be efficient, but first-class client
service is table stakes.” Being more efficient doesn’t mean cutting
corners; it means looking for ways to focus on the most important
tasks and to do your best work in less time.
In practice, that also means taking the time to check your work.
For instance, instead of starting a brief from scratch, you may be able
to use a template to save time. That could be a great way to increase
efficiency and reduce research time, as long as you check the citations in the template to make sure they’re still valid.

Conclusion
From our conversations with attorneys at law firms and in-house
counsel, it’s clear that efficiency is—or should be—a top priority for
firms that want to continue to win business. This is perhaps especially true for employment firms, where clients expect their outside
counsel to demonstrate their ability to provide top-quality services
in a cost-efficient way.
While looking for ways to increase efficiency for your firm, don’t
make the mistake of cutting corners or spending less time on tasks
where focusing your time could make a real impact.
Look to your colleagues to help you avoid reinventing the wheel,
and look to technology (such as Compose by Casetext) to help you
lighten the load and do more with less. Make sure you know what’s
available to you, whether by purchasing technology tools—through
your firm, through your bar association, or available for free online—
and then be sure you’re using those tools to their full potential. 

Endnotes
You can find a complete write up of our survey at https://compose.
law/efficiency-report-2020/.
2
Webinar available on demand at https://compose.law/the-efficientemployment-lawyer/.
1

Diversity & Inclusion continued from page 11

become infected” and all manner of other peoples in California—
Italians, Greeks, Jews, Palestinians, and Armenians, for example—
could be segregated, giving rise to “Hitler’s anti-semitism … in the
country which gave its youth to aid in its destruction.” Mendez, 161
F.2d at 783 (Denman, J., concurring).
23
Sylvia Mendez did ultimately attend Westminster and later became
a nurse. She was awarded the 2010 Presidential Medal of Freedom by
President Barack Obama.
24
Not only did witnesses make clear that they did not believe
Mexicans were “white,” but even Marcus, in his post-trial briefing,
maintained that he had proven at trial race discrimination. See Brief
for Petitioners at 5, Westminster School Dist. v. Mendez, 161 F.2d
774 (9th Cir. 1947) (No. 4292-M), https://www.docsteach.org/
documents/document/petitioners-opening-brief.
25
See Sandra Robbie, Sandra Robbie’s “Mendez v. Westminster: For All
the Children,” YouTube ( July 9, 2020), https://www.youtube.com/
watch?v=F46Mlzt2tFc.

22 • THE FEDERAL LAWYER • May/June 2021

Editorial Policy
The Federal Lawyer is the magazine of the Federal Bar Association.
It serves the needs of the association and its members, as well as those
of the legal profession as a whole and the public.
The Federal Lawyer is edited by members of its Editorial
Board, who are all members of the Federal Bar Association.
Editorial and publication decisions are based on the board’s
judgment.
The views expressed in The Federal Lawyer are those of the
authors and do not necessarily reflect the views of the association
or of the Editorial Board. Articles and letters to the editor in
response are welcome.

Thought Sponsor

Employers Beware! Payroll Tax Violations
Come With a Very Heavy Price
By Caroline D. Ciraolo, Kostelanetz & Fink

Note: A version of this article focused on criminal enforcement appeared in the ABA Criminal Justice Section’s White
Collar Crime Committee Newsletter, Winter/Spring 2021.

Caroline D. Ciraolo,
former acting assistant
attorney general of the U.S.
Department of Justice’s Tax
Division, is a partner with
Kostelanetz & Fink and a
founder of its Washington,
D.C., office. Ciraolo is president of the American College
of Tax Counsel and chair of
the ABA Tax Section’s Civil
and Criminal Tax Penalties
Committee. She is a recipient
of the IRS Chief Counsel
Award and the ABA Tax
Section’s Janet Spragens Pro
Bono Award, and she served
as an instructor with the IRS
Military Volunteer Income
Tax Assistance Program
at Ft. Meade in Maryland.
Ciraolo serves as an adjunct
professor at the Georgetown
University Law Center and
the University of Baltimore
School of Law Graduate
Tax Program. She has been
recognized by Chambers,
International Tax Review,
Best Lawyers in America,
Super Lawyers, and The Daily
Record’s Top 100 Women
Circle of Excellence. ©2021
Caroline D. Ciraolo. All rights
reserved.

In fiscal year 2020, the Internal Revenue Service (IRS)
was responsible for more than 96 percent of the gross
revenue received on behalf of the United States.1 Employment taxes, including federal income tax actually
withheld and paid over to the IRS, constitute over 70%
of all revenue collected by the IRS.2 Despite our strong
system of voluntary compliance, the IRS estimates the
annual gross tax gap—“the amount of true tax liability
that is not paid voluntarily and timely”—to be $441
billion.3 Of this amount, $81 billion is attributable to
employment tax.4
Therefore, it comes as no surprise that civil and criminal employment tax enforcement is among the highest
priorities of the IRS and the Tax Division of the U.S.
Department of Justice (DOJ). The IRS and DOJ have increased civil and criminal employment tax enforcement
since 2015 in an effort to educate, modify the behavior of,
and hold accountable those employers who intentionally
fail to comply with their employment tax obligations.

The Basics
An employer is required to deduct and withhold
income tax from wages.5 As set forth on Form W-4,
Employee’s Withholding Certificate, the amount of
income tax required to be withheld depends on a
variety of factors. Employers are liable for the payment
of amounts withheld, whether or not the employer
collects the tax from the employees.6
In addition to federal income tax withholding
(FITW), employers are required to withhold Federal
Insurance Contribution Act (FICA) tax, which includes
Social Security (Old-Age, Survivors, and Disability Insurance [OASDI]), Medicare (Hospital Insurance), and,
where applicable, the additional Medicare tax.7 Once
employment taxes are withheld, the funds “constitute a
special fund held in trust for the United States.”8
Employers are also responsible for direct employment taxes, including a matching amount of FICA9
and Federal Unemployment Tax Act (FUTA) tax.10

The Deposits
Subject to limited exceptions,11 if the employment tax
liability equals or exceeds $2,500 during the tax period
for which the employment tax return is filed, employers must deposit FITW and FICA tax within several
days of the payment.12 All federal tax deposits must be
made electronically.13

The Returns
An employer who pays wages subject to FITW and
FICA tax is generally required to file Form 941, Employers Quarterly Federal Tax Return, 30 days after the
end of each quarter.14 FUTA tax is paid and reported
on Form 940, Employer’s Annual Federal Unemployment Tax Return, which is filed by January 31 following the calendar year being reported.15
Each year, the employer must furnish accurate
Forms W-2, Wage and Tax Statement, to each employee reflecting, among other things, wages paid and tax
withheld. Copies of the Forms W-2, along with a Form
W-3, Transmittal of Wage and Tax Statements, are filed
with the Social Security Administration.16 The failure
to issue these forms can result in a civil penalty generally equal to $250 for each statement.17

Importance of Withholding and Reporting to the IRS
The IRS has established that tax compliance is much
greater if income is subject to third-party information
reporting and even higher when also subject to withholding. “[T]he net misreporting percentage (NMP)
for income amounts subject to substantial information
reporting and withholding is 1 percent; for income
amounts subject to substantial information reporting
but not withholding, the NMP is 5 percent; and for
income amounts subject to little or no information
reporting, such as nonfarm proprietor income, the
NMP is 55 percent.”18

Civil Penalties
Employers that fail to make timely deposits of
employment taxes during the quarter or fail to pay
via electronic transfer face substantial civil penalties,
which increase with the length of the delay.19 In addiMay/June 2021 • THE FEDERAL LAWYER • 23

tion to the foregoing failure to deposit penalties, the failure to timely
file required employment tax returns, or to timely pay any balance
due reflected on those returns, can result in additional civil penalties
under IRC §§ 6651(a)(1) and (2), respectively.
These civil penalties, and statutory interest on both the unpaid tax
and penalties, add up quickly, and continued noncompliance exposes
employers to both civil and criminal penalties and enforcement efforts.

Trust Fund Recovery Penalties
When an employer fails to collect, account for, and pay over the employee’s share of employment tax, the IRS may pursue the amounts
required to be withheld from any or all of those individuals determined to be responsible persons. IRC § 6672 provides:
Any person required to collect, truthfully account for, and pay
over any tax imposed by this title who willfully fails to collect
such tax, or truthfully account for and pay over such tax, or
willfully attempts in any manner to evade or defeat any such
tax or the payment thereof, shall, in addition to other penalties provided by law, be liable to a penalty equal to the total
amount of the tax evaded, or not collected, or not accounted
for and paid over.
In other words, the IRS can impose personal liability for unpaid
trust fund taxes on any or all “responsible persons” that “willfully”
fail to meet their obligations.20 The trust fund recovery penalty
(TFRP) is also referred to as the 100% penalty, in that the amount of
the penalty equals the full amount of the trust fund liability.
An individual is considered a responsible person if he or she has
“both the responsibility and authority to avoid the default.”21 A person is responsible for collecting, accounting for, and paying over if he
or she has “the authority required to exercise significant control over
the employer’s financial affairs, regardless of whether such control
was exercised.”22
Merely signing checks or preparing tax returns at the direction of
supervisors does not rise to the requisite level of control. “However, a responsible person need not have the final word in the company regarding
the payment of creditors. Officers and higher level employees of a company who are non-owners may still be required to sacrifice their jobs
(i.e., quit) to avoid being responsible for the TFRP, rather than obey the
orders of an owner to pay other creditors but not to pay current federal
trust fund taxes as they become due.”23 Finally, it is well established that
more than one person in a company may be a responsible person.24
Willfulness in the context of IRC § 6672 has been defined as “a
deliberate choice voluntarily, consciously, and intentionally made to
pay other creditors instead of paying the Government … [and it] may
also include a reckless disregard of an obvious and known risk that
taxes might not be remitted.”25 While mere negligence will not suffice,
“a responsible person cannot avoid reckless behavior through insulation and may not ‘immunize himself from the consequences of his
actions by wearing blinders which will shut out all knowledge of the
liability for and the nonpayment of its withholding taxes.’”26 Moreover,
“willfulness is shown where a responsible person fails to take action, …
or where other creditors are paid after the deficiency is known.”27

Civil Enforcement
Despite the assessment of substantial civil penalties and interest, the
filing of Notices of Federal Tax Liens, and enforced collection efforts,
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including offsets, levies,28 and seizures of assets, some employers
continue to ignore their employment tax obligations and allow liabilities to pyramid quarter after quarter. When this occurs, there is a
risk that the IRS will seek a civil injunction pursuant to IRC § 7402.29
Section 7402(a) “encompasses a broad range of powers necessary
to compel compliance with the tax laws.”30 These powers include
the district court’s ability to issue “orders of injunction … as may be
necessary or appropriate for the enforcement of the internal revenue
laws.”31 In determining the propriety of injunctive relief under IRC
§ 7402(a), courts require the government to demonstrate: (1) a
substantial likelihood of success on the merits; (2) irreparable injury
will be suffered absent the injunction; (3) the threatened injury outweighs the potential damage of the proposed injunction; and (4) the
injunction would not be adverse to the public interest.32
“Injunctive relief is appropriate if the defendant is reasonably
likely to violate the federal tax laws again.”33 In making this determination, courts will “consider such factors as: (1) the gravity of harm
caused by the offense; (2) the extent of the defendant’s participation,
and his degree of scienter; (3) the isolated or recurrent nature of the
infraction and the likelihood that the defendant’s customary business
activities might again involve him in such transaction; (4) the defendant’s recognition of his own culpability; and (5) the sincerity of his
assurances against future violations.”34
An injunction can include various requirements, including
ongoing compliance with employment tax laws, providing notice of
all future employment tax deposits to the IRS, prohibitions against
opening new business or obtaining new employer identification
numbers, and restrictions on paying certain liabilities or transferring
assets until all pending tax liabilities are paid in full.35
If an employer violates an injunction, DOJ will seek an order of
civil or criminal contempt, which can result in monetary damages, closing the business, and even incarceration of the responsible
individuals.36

Fraud Referrals and Data Analytics
In an effort to increase employment tax compliance, the IRS
increased the training of revenue officers and other compliance
employees to recognize potential indicators of fraud related to
payroll tax violations. If such indicators are identified, employees are
instructed to consult with group managers and fraud enforcement
advisors to determine if the matter should be referred to IRS Criminal Investigation.37
The IRS is also becoming more adept at data analytics. For example, IRS Criminal Investigation established the Nationally Coordinated Investigations Unit (NCIU) in 2017, and in late 2019, the unit
was awarded a Commissioner’s award related to employment tax and
their innovation and use of data analytics to identify noncompliance.
The team also briefed the secretary of the treasury on the employment tax initiative.38 It stands to reason that identifying civil and
criminal noncompliance in employment tax is ripe for data analytics
because the IRS has all the data it needs to connect the dots and
select the best cases for civil action and criminal investigation.

My Client Is Out of Compliance—What Are the Options?
An employer who is out of compliance has various options, depending on the status of IRS enforcement efforts. First and foremost, the
employer must get into current compliance. Continued failure to
comply with employment tax obligations will aggravate the situation

and impair the ability to reach a resolution with the IRS or DOJ.
If the employer failed to file or filed willfully false employment
tax returns, the statute of limitations on assessment never begins to
run. To come into compliance, the employer can file delinquent or
amended returns pursuant to the IRS long-time policy statement
that recommends a six-year look-back period.39 However, taking
advantage of the IRS’s policy does not guarantee that earlier years
will not be audited, and the returns that are filed will result in the
automatic assessment of applicable delinquency penalties—failure to
deposit, file, and pay—that can be in excess of 50 percent of the tax
due, plus interest. This approach also does not prevent an audit of
the returns filed, which could result in additional civil penalties or a
criminal referral.
For those taxpayers who are at risk for criminal investigation and
prosecution, the best option may be a formal voluntary disclosure.
In November 2018, the IRS updated its longstanding voluntary
disclosure practice and reiterated that, to avoid a criminal referral, a
taxpayer must make a timely, accurate, and complete disclosure.

Conclusion
Our tax system is one of voluntary compliance, which works when
everyone pays their fair share. However, employers often face trials
and tribulations that hamper compliance. Such situations have become more prevalent in these tough economic times and employers are often faced with difficult choices. In light of the substantial
civil costs and criminal exposure associated with failure to collect,
account for, and pay over employment tax, employers should seek
assistance as soon as they find themselves out of compliance and
choose wisely in selecting which creditors are given priority. 
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udge Greg Gerard Guidry was born and
raised on the West Bank of New Orleans in
Jefferson Parish. He attended West Jefferson High School, where his father served
at various times as teacher, coach, and principal.
Judge Guidry completed his undergraduate degree in
political science with a focus on classical civilization
at Louisiana State University. He was the only one of
his parents’ three children who decided to pursue a
legal career. Judge Guidry’s brother is a retired Army
lieutenant colonel, and his sister is a schoolteacher.
Judge Guidry eloquently explained his inspiration
for attending law school: “You cannot have freedom or
liberty without the rule of law, and you cannot have an
ordered society without the rule of law.” This belief has
been his guiding principle for the numerous roles he
has served since obtaining his law license.
Judge Guidry excelled in his law school class at
Louisiana State University (LSU), where he was
selected to be part of the Law Review program and
graduated with Order of the Coif honors. In law
school, he discovered the Foundation Grant Scholarship offered through the Baton Rouge Rotary Club.
The scholarship provides the recipient an opportunity
to travel internationally and serve as an ambassador
for the mission behind rotary associations. The scholarship application process is involved and attracts
many worthwhile applicants with reward criteria
focused on strong educational performance, public
speaking skills, and high ethical standards. Judge
Guidry learned of the program only one week before
the application deadline. Fortunately, Judge Guidry
was then serving as the research assistant for the late,
great LSU law professor Saul Litvinoff, who generously allowed Judge Guidry access to his office and staff in
order to complete the application package—a tall task
on such a short deadline.
After sitting for the requisite interviews, Judge
Guidry was awarded the scholarship that relocated him to South Africa for a year, during which he
studied classical civilization and Roman law at the University of Witwatersrand in Johannesburg, Republic
of South Africa. The associate attorney position that
he had accepted to start after law school (with Liskow
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and Lewis in New Orleans) was protected while
Judge Guidry spent the year speaking at rotary clubs
throughout Africa. Needless to say, the experience was
amazing and impactful for him.
Upon returning from Africa, Judge Guidry took up
his position as an associate attorney in the commercial
litigation section at Liskow and Lewis. He recalled working with the benefit of many influential mentors who
demonstrated great work ethic at Liskow and Lewis,
including Gene Lafitte, Bill Meyers, and John Wilson.
Liskow and Lewis’s John Wilson graciously provided the following regarding Judge Guidry:
Greg came to our law firm in 1985 fresh out of
the LSU Law School, where he had one of the
top academic records. He worked in our general commercial litigation and oil & gas litigation
sections and did remarkably good work, especially for a newly-minted lawyer. Not only was
he very smart, but he also had great analytical
ability and was very focused.
After several years, Greg left us to become a
prosecutor with the Attorney General’s office.
I remember saying at the time he left the firm
that our loss was the state’s gain. I have stayed

Top: Welcoming new lawyers to the Louisiana Bar
in 2019 as an associate justice with the Louisiana
Supreme Court. Bottom: Judge Guidry riding one of
his American Quarter Horses.

in touch with Judge Guidry from time to time and
have followed him as well through the excellent
opinions he has written at the various courts on
which he has served. He has had a remarkable legal/judicial career, but that is not at all surprising
to me given the ability and character he displayed
from his very earliest years following law school
graduation and on through his professional career.
We can all expect that he will be a great federal
district judge.
After approximately four years with Liskow and Lewis, Judge Guidry decided to pursue a career as a prosecutor in the U.S. attorney’s office in the Eastern District
of Louisiana. Then U.S Attorney John Volz encouraged
Judge Guidry first to get criminal experience outside
of the complex federal prosecutorial system. So, Judge
Guidry successfully obtained a position in the office of
Louisiana Attorney General William Guste, a mentor
whom Judge Guidry grew to admire greatly.
At the attorney general’s office, Judge Guidry gained
extensive courtroom experience, including felony trials,
and assisted in drafting legislation. After approximately
a year and a half in the attorney general’s office, Judge
Guidry accepted a position in the U.S. attorney’s office
in the Eastern District, where he spent the next 10 years
prosecuting crimes primarily involving public corruption and white-collar fraud.
In 2000, Judge Guidry ran for an open Jefferson
Parish District Court (24th J.D.C.) judicial position
and won his first position on the bench. In deciding to
seek out the judgeship, Judge Guidry felt that it would
provide him a unique opportunity to explore the legal
system “from the other side.” Judge Guidry’s experience
as a state court district judge has taught him that “the
real judging takes place at the district court level where
the public comes in … real people come to present their
case.” Judge Guidry also noted that the sheer volume of
the docket at the district court level distinguishes it from
other judicial bench positions he subsequently held.
Judge Guidry was re-elected to a second term on the
state district court bench, but a judgeship in the Fifth
Circuit Court of Appeal for Louisiana opened, and he
ran unopposed for the seat in 2006. Judge Guidry explained that his experience at the appellate level revealed
to him that “it was very different to be a ‘review’ level
judge,” and he recalled the realization as it related to the
great weight and deference that should be given to the
district court judges’ decisions based on their unique
position in observing witnesses and assessing credibility.
In 2008, Judge Guidry was elected to the Louisiana
Supreme Court, where he served the next 10 years. He
had been re-elected to a second 10-year term with the

Louisiana Supreme Court when an Article
III judge position opened in the Eastern
District of Louisiana. Judge Guidry was
enthusiastic about rejoining the federal system, where it feels particularly
meaningful to be serving the people of the
United States as a district court judge. He
received his judicial commission in June
2019. Obviously Judge Guidry’s time on
the federal bench has been greatly impacted by the coronavirus pandemic, including its effects on the litigation process for
the cases on his docket. Judge Guidry had
two cases go to trial before the pandemic,
and he looks forward to hopefully returning to some sense of normalcy in progressing his docket in the near future.
Judge Guidry greatly respects all
participants in the judicial system, and he stated that
whatever path a young lawyer chooses can be worthwhile if that work is done well with a commitment to
ethics and attention to detail. Judge Guidry encourages
young lawyers to seek out appropriate mentors to find
answers to the many questions that arise early in a legal
career. Judge Guidry also encourages all lawyers to
remain responsive to clients, as well as the court, during
and beyond the pandemic. Judge Guidry mentioned
on several occasions during our interview that he has
enjoyed every single one of his jobs, finding each to be
rewarding in different ways.
Finally, we would be remiss not to mention Judge
Guidry’s most prideful accomplishments; namely, his
28 years of marriage to Cathy, a retired emergency room
nurse, and their two children. Judge Guidry’s 27-year-old
daughter is currently serving as a law clerk with the Louisiana Supreme Court, and his 21-year-old son is enrolled
in college and working as a firefighter in Mandeville, La., a
public service career that he began while in high school.
When Judge Guidry steps away from his obligations on
the bench, you will most likely find him riding and showing western performance horses, a passion and hobby of
his since he was a young boy. In fact, Judge Guidry lives on
a farm where he cares for a menagerie of animals. 
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oshua Michael Kindred received his federal
judicial commission on Feb. 8, 2020, as
district court judge for the District of Alaska.
He replaced District Judge Ralph R. Beistline, who assumed senior status on Dec. 31, 2015.
Judge Kindred was born in North Carolina in
1977. His father was in the Air Force, and his family
“sort of bopped around the country” during his early
years. He spent most of his elementary school days in
Augusta, Ga., but after his father received a transfer
to Elmendorf Air Force Base, the family moved to
Alaska. He recalls:
My parents come from very humble beginnings, and most of my childhood, my mother
was a stay-at-home mom, but she was going to
college at night. By the time we got up here, she
had received a degree in respiratory therapy,
and began working. My whole family fell in
love with Alaska. I sort of knew at the time that
this was my home, my place. I went to Wendler
Junior High and Bartlett High School, and my
dad decided to retire about the time I was in
high school. I can’t say that at any point in my
early years I had particular plans or ambitions
professionally. I came from a family where college wasn’t a necessity, even though my mom
had gone. I don’t know that there were a lot of
people in my mother’s or father’s family then
who had gone to college.
Judge Kindred recalls that when he was in high
school, he was a less-than-stellar student who hadn’t
yet formed any plans or ambitions. After high school,
he was working full time at a hardware store, and began
looking around and wondering whether that was what
he wanted to do for the next however-many years, so he
decided he should go to college. He started going to the
University of Alaska, Anchorage and was still working
full-time. He says, “Things were starting to click a bit,
and some of the classes I was taking in history and
political science were particularly engaging. That was
probably the catalyst for me taking a more serious
approach to academics.”
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In his senior year, Judge Kindred had thought about
getting an advanced degree in history and perhaps
becoming a history professor, so he met with a history
professor who told him point-blank, “You don’t want to
be a history professor.” Judge Kindred asked why, and
the professor replied, “What if you don’t like it? What
if you aren’t good at it? There aren’t any other options;
you can’t do something else with a doctorate in history.”
He encouraged Judge Kindred to think about law
school. At that point, Judge Kindred had never even
met a lawyer. He knew little about lawyers outside what
he saw in the entertainment media. Like most outside
the profession, he had no practical sense of what it
meant to be a lawyer. But he respected his professor so
much that he asked, “Okay, what does that mean?” The
professor said, “You need to sign up for the LSAT.”
Judge Kindred explains, “I signed up for the LSAT
and, given my naivete and the fact that I didn’t know
any lawyers or have any law school friends to talk to, I
went into that exam cold. I thought it was interesting,
but—in retrospect—I didn’t understand its importance. I ended up doing fairly well on it, which served
as the momentum for me taking it seriously and applying to law schools.”
Judge Kindred applied to several law schools,
but he didn’t grasp the significance of tiers, or what

it would mean to go to one law school as opposed to
another. In the end, he chose Willamette Law School, he
says, “in part just because it was a school I had heard of
in the Northwest and it was close to Alaska.”
Judge Kindred recounts his law school experience:
So I drove down there and started law school,
which was a bit of a culture shock for me, for a
variety of reasons. First of all, I came from a fairly
modest background. My parents worked very hard
to give us opportunities that they didn’t have. I
sold my car and I was living in a shared, communal
apartment complex and walking to school. A lot of
the young people at my school had a very different
background. It was also different having grown
up in a city like Anchorage, which was incredibly
diverse; when I was growing up, I didn’t realize
how diverse it actually was. The law school wasn’t
really very diverse, and there were a lot of other
things during that first year that I found particularly
eye-opening. It was also the first time I had been in
an academic setting where everyone was trying so
hard to do well. It was good for me to be challenged
and realize that I couldn’t just coast. I was really
going to have to commit to my education.
Judge Kindred claims, “I loved law school. It was
three of the best years of my life. I was intoxicated about
the academics, this learning about the law. I did well,
and got involved in Moot Court and Law Review, and
just really enjoyed it—although I still hadn’t interacted
with many lawyers and didn’t totally understand what it
meant to be a lawyer professionally. I was just enjoying
the learning aspect of it.”
Judge Kindred returned to Anchorage after his first
year of law school, still unsure of his future. There, he
ran into a high school friend who—to his surprise—
was working in the district attorney’s office, and who
asked, “Why don’t you come intern here?” So he did.
Judge Kindred recalls, “I don’t know how functionally
beneficial that experience was, because there wasn’t
much I could actually work on, but it was good for me to
see a group of lawyers working together on a day-to-day
basis. It was my first real exposure to the criminal justice
system.”
Right at the end of his second year of law school,
Judge Kindred was named editor of the Law Review.
At that point, there was a backlog of articles that hadn’t
been published due to some odd tax issues the Law Review was going through, so he spoke with the dean and
volunteered to work through the summer. He stayed in
Salem that summer and worked full time on Law Review
articles.
Judge Kindred graduated law school in 2005, and the
one thing he knew for certain was that he would return
to Alaska. He had done fairly well academically, but he
still didn’t know what he wanted to do or how to make
the transition to employment. He signed up to take the

Alaska Bar Exam, but he hadn’t applied for any law jobs.
Before leaving, he was unexpectantly approached by
Associate Justice Paul De Muniz at the Oregon Supreme
Court, who invited him to breakfast.
After the breakfast, Judge De Muniz asked Judge Kindred to clerk for him. He agreed to a two-year clerkship,
went back to Alaska and took the bar exam, and then
returned to Salem to start his new job. At that point, he
was still somewhat naïve about the importance and prestige of judicial clerkships. At the time, Judge De Muniz
was transitioning to chief justice. Judge Kindred recalls,
“It was probably professionally—and personally—one
of the most important periods of my life. I not only had
access to his brilliance, but he was also unique in that his
whole approach to being a lawyer was always guided by a
sense of morality and decency.
Judge Kindred reflects, “So often he’d tell me tales
of his career, most of which was spent as a criminal
defense lawyer. The stories were always lessons—built
on the foundation of how much more important it is to
be a good person than it is to be a successful lawyer.” He
added, “I don’t know that I always understood the lesson
at the time, but I realized that his path was often more
arduous because every time there was a fork in the road
between doing the easier or more self-beneficial thing
and the thing that was right, he would always take the
path that was right.”
Judge Kindred says that the two years he spent with
Chief Justice De Muniz had a profound impact. He
learned a great deal about the law, became a much stronger writer, and he got a better sense of what it meant to
be a litigant. He muses, “It was something I sort of fell
backwards into, but I don’t think I would have learned
nearly as much or had as much success professionally if I
hadn’t taken that job.”
Judge Kindred clerked for the chief justice until
mid-summer 2007 and then returned to Alaska with a
desire to do something in the public sector. He recalled,
“My father had enlisted in the military; he didn’t necessarily preach a lot about that, but I got a strong sense
of public service from him. I wanted to spend a few
years doing something that wasn’t about the money, but
about the service.” After his clerkship, however, Judge
Kindred was suddenly approached by several law firms.
He interviewed with a few firms, but ultimately he took a
job with Lane Powell in Anchorage.
Despite the stint there being “a positive experience,”
he felt that it wasn’t a great fit—but not due to any
deficiencies at Lane Powell. As he put it, “I just didn’t
have passion for what I was doing. I worked with some
incredibly talented lawyers—Brewster Jamison was a
managing partner, and he was an excellent attorney.”
Judge Kindred claimed that he learned a lot from him
and the other attorneys, but he felt a bit ambivalent
about his job. He recalled, “I worked hard, but I didn’t
have a strong emotional attachment to the work. It was
a great firm, but I realized I should be doing something
else—I just didn’t know what that something else was.”
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After about a year at Lane Powell, Judge Kindred
ran into Rob Henderson from the Anchorage district
attorney’s office. Henderson hadn’t been a part of the
district attorney’s office during his earlier internship, so
they hadn’t met. During coffee, Henderson told Judge
Kindred that he was supervising the district attorney’s
Misdemeanor Unit and offered him a spot in the office.
Working in a courtroom and with
It seemed that too a group of attorneys appealed to
Kindred, so around July
often, after a lot of work Judge
2008, he made the transition. It
and a guilty verdict, turned out to be a good move,
Judge Kindred would satisfying his need to do public
feel melancholy—not service and providing the joy of
being in the courtroom. Although
because he had done he found criminal law refreshing,
anything wrong or unfair, he also experienced the inherent
but because the person pressure—both professionally
and otherwise—of doing that job
he had just been sitting every day.
across from was now
Judge Kindred noted that
during
his career, he would hear
going to spend the next X
attorneys talk about pressure but
number of years in prison. never felt it like he did at the district attorney’s office. He compares
the experience to his work later in life, concluding that
“working for [the oil] industry involved talking with scientists and engineers and drafting comments, and there
was stress about getting the comments in by a deadline.
I’d ask, ‘When are comments due?’ They’d tell me, ‘In 6
weeks.’ I’d say, ‘Well, come and talk to me in 5 weeks.’ It
felt like they had all the time in the world.”
Although Judge Kindred truly enjoyed being a trial
lawyer, he felt he didn’t subscribe to the prosecutorial
ideology as much as some of his colleagues, and he
found the gravity of his job quite sobering. One night
he was on call, and a patrol officer called with a question. It was about a domestic disturbance; the officer
wasn’t sure if he should arrest the man or just make sure
he found a different place to stay for the night. Judge
Kindred told him it was probably better to take the man
into custody but recalled that he was thinking about the
case law purely academically. When he got to the office
the next day, the file was on his desk. The patrol officer
had written, “Contacted ADA Kindred, and based on his
recommendation I arrested him.”
“I realized,” says Judge Kindred, “that based on my
recommendation, some guy had spent the night in jail.
That was really jarring to me. I carried that feeling with
me through much of my career, especially after I began
prosecuting major felonies. I enjoyed my time in the
drug unit—in that I liked the work and the people I
worked with—but I think for a lot of prosecutors, the
job takes a toll personally and time-wise—and a guilty
verdict is what sets them right; it’s like the emotional
payback. I never had that.”
It seemed that too often, after a lot of work and a
guilty verdict, Judge Kindred would feel melancholy—
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not because he had done anything wrong or unfair, but
because the person he had just been sitting across from
was now going to spend the next X number of years in
prison. He found it hard to feel celebratory about such
an outcome. As far as the trials themselves, however,
Judge Kindred never felt as at home as he did in the
courtroom; being a trial lawyer really seemed to fit well
with his strengths. It was a time of growth professionally, despite his struggle with the broader philosophical
question of prosecution. He flourished as an attorney,
particularly regarding his overall perspective and confidence in his abilities.
After spending six months in the district attorney’s
office doing misdemeanors, Judge Kindred was promoted to the Felony Drug Unit. He worked there for about
a year and then moved to Violent Crimes. He was a line
attorney for about a year and a half before being named
as the violent crimes supervisor.
Judge Kindred jumped into the deep end quickly.
His third felony trial involved a homicide, which he feels
was a blessing because it was so challenging right out
of the gate. “Sometimes, though,” he mused, “I think I
could have benefited from a less-rapid ascension through
the ranks.” He remained in Violent Crimes for a while;
there were many trials and plenty of work, and he found
it rewarding. He felt that he had a seat at the table for
discourse with law enforcement about policy, and even
up the chain of command in the Criminal Division. He
found “thinking about criminal law and criminal prosecution conceptually extremely gratifying.”
One aspect of the job that Judge Kindred found
slightly tricky was supervision, as many of the people he
supervised at the district attorney’s office had been there
longer than him and were far more experienced. He
focused on finding ways to make the men and women in
the division feel more valued, and to address their stress
and workload. At the time, he still carried a fairly heavy
docket of cases, but nearly a third of his job was administrative, and he came to enjoy it.
Around 2012-2013, Judge Kindred had been out on
two bad homicide calls in one week, and he felt “blank,
empty. Not a bad mood, just sort of numb.” He told his
wife, Talitha (Tali), “I don’t think I can be the kind of
husband and father I want to be if so much of my emotional well is drained every day at work.” They talked,
and he decided that it was time to get out. Although he
loved the job and the people he worked with, he realized
that if he allowed himself to be wholly consumed by his
job, any transition to something different would be too
difficult. As he put it, “I had to decide, from a professional development standpoint, whether I was going to get
out or make this my career. I came to the conclusion that
I should try something new. And that decision sounds
more simplistic than it was.”
As he began to look around, a friend recommended
that he apply for a legal position with the Alaska Oil and
Gas Association (AOGA). It was unusual because, despite growing up in Alaska, Judge Kindred knew almost

nothing about the oil and gas industry there—practically
or legally. After the stress of the district attorney’s office,
it sounded like a job that would be unlikely to require
serious emotional investment, so he interviewed. He
felt that the position might allow him to take the kids to
school and pick them up, and ease some of the personal
demands that he’d experienced at the DA’s Office. He
took the job and it turned out to be exactly that—it
allowed him freedom to put energy and focus on his
family as opposed to working late and on weekends. “I
rarely thought about work when I was at home; it was a
nice reprieve.”
AOGA is a trade association that represents the oil
industry in Alaska, and its members include most of
the oil companies operating in the state. As counsel
for AOGA, Judge Kindred found himself enjoying the
opportunity to delve into the Endangered Species Act,
the Marine Mammal Protection Act, and the National
Environmental Protection Act, and to satisfy his desire
to learn. “It was almost like being in a law school course,”
he said. The oil companies would bring their issues to
AOGA, and if they were legal or regulatory, they would
fall on his plate.
The AOGA job involved meeting with scientists and
engineers from the oil companies, going through regulatory packages, and discussing what was problematic
or functionally impossible. Judge Kindred said, “Some
of the packages would have a specific environmental
objective. I’d look at it through a legal prism and write
comments to the regulatory agency in charge. It seemed
that the agencies and those being regulated were having
two very different conversations; it was not about having
intelligent discourse to produce a better regulatory
product. I felt it would be better if there was more trust
on both sides, but that could have been a byproduct of
my naivete.”
Because Judge Kindred had been a trial lawyer and
was comfortable with public speaking, he was also
tasked with attending symposiums and speaking on a
variety of issues. He traveled to Washington, D.C., a few
times and testified in front of various Senate committees. “I learned a lot,” he says, “but I don’t think it was
a job that meshed with my personal ideologies.” He
stayed with AOGA for almost five years—from late 2013
through June 2018.
Judge Kindred found the AOGA job somewhat
unsettling because, unlike the district attorney’s office,
it had no organizational hierarchy in which he could
move up. He was occasionally approached by law firms
or oil corporations about a possible move but never felt
that another law firm job would be a good fit. Despite an
occasional brief panic attack about the future, however,
he said, “Fortune chose to smile on me once again.” A
colleague reached out and told him about a posting for
a regional solicitor at the Department of the Interior
(DOI). Judge Kindred applied and was hired after going
through “a rather cumbersome multi-level federal process.” He was interviewed by the solicitor, Daniel Jorjani,

and the then-deputy secretary of the interior (now
secretary), David Bernhardt, who made the decision to
bring him on. Judge Kindred started there in June 2018
and says that it turned out to be the best job he ever had.
There are eight regional solicitors in the country for
DOI, and Alaska is the only state that is a region in and
of itself. It was somewhat of a dual position because he
worked not only with the DOI solicitors in Alaska but
also with many of the solicitors for D.C. and the various
department heads in D.C. Judge Kindred recalls that it was
the best group of lawyers that he’d ever worked with.
His biggest reservation about taking the job was that
he didn’t know enough about “the regulatory rubric.”
Fortunately, everyone at DOI was talented and knowledgeable, and he “really got to dig deep into the law.
It was like being a mini attorney general, where you’re
working for the department at a top-of-career position.”
At DOI, Judge Kindred was involved in a great deal
of federal litigation—primarily through drafting briefs.
He felt himself “essentially on the periphery of all the
litigation,” just prepping the Department of Justice
(DOJ) attorney and dealing
with the briefs. One aspect he
His biggest reservation
particularly enjoyed was being
about taking the job
able to provide ideas about
options, express his opinions on
was that he didn’t
the law, and be the person who
know enough about
was there to tell them not what
“the regulatory rubric.”
they wanted to hear—but what
Fortunately, everyone
they needed to hear. “Having
those battles on a weekly basis,
at DOI was talented
trying to get someone to pivot,
and knowledgeable,
I really enjoyed that. I learned
something new every day.” Judge and he “really got to
Kindred found himself thinking
dig deep into the law.
for the first time, “This is what
It was like being a mini
I want to do for the rest of my
attorney general, where
career. I liked what I was doing,
and enjoyed the fact that every 4
you’re working for the
years, everything would change.
department at a top-ofIt would never stagnate.” Loving
career position.”
that job so much, however,
made his nomination to the
bench a bit difficult because he really didn’t want to leave
DOI. He had never considered a judicial career.
When Senior Judge Beistline’s seat came open, Judge
Kindred didn’t think about applying until people began
reaching out and encouraging him to do so. “It’s a very
humbling process,” he said, and although he knew he
was a good attorney and was flattered, he didn’t feel that
he “was deserving of such an opportunity.” On the last
day the posting was open, Tali told him she thought he
should go ahead and give it a shot. So at the last minute,
he decided to throw his name in the hat. He didn’t really
think he had a chance, primarily because he wasn’t really
well known in Alaska.
“It was humbling, but I realized I was one of the
youngest people in the applicant pool, and I made peace
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with it. I felt that they had a lot of good candidates, and
that I definitely wouldn’t be the one chosen. So I just let
it go and forgot about it.”
Jonathan Katchen was initially selected as the candidate, but eventually he withdrew his name for consideration. By that point, Judge Kindred had put the matter in
the back of his mind. He was in D.C. for work when staff
members from Senator Dan Sullivan’s office contacted
him to assess his interest. “I’d be honored if you called
my name,” he responded.
In May 2019, he and Senator Sullivan had a conversation about judicial philosophy. He wasn’t sure how things
stood after that conversation, and he wasn’t sure if he’d
hear anything else. “The next thing I knew, they wanted
to do an interview. They asked questions about judicial
philosophy and my thoughts on statutory interpretation,”
he said. He still felt left in the dark,
On the civil side, Judge not knowing if that was the end of
it. In July 2019, DOJ reached out
Kindred finds it very and said, “This is happening.”
interesting to navigate
That process played out over
many
months. Judge Kindred
employment cases. “I’d
said that he and essentially every
also love to have some lawyer he’d ever dealt with were
civil environmental interviewed a number of times.
cases,” he said, “because The process culminated with
nomination. “I braced for a
I’m comfortable with his
media onslaught,” he said, “but it
that, although I’m going never really came. I was fortunate
to be conflicted out of enough that there were attorneys
those types of cases for in Alaska who think highly of me
and who vouched for me, for that
quite some time. large segment of the Bar who saw
me as an unknown. I kept waiting
for the moment when it became this naked political
thing, but that never really happened. It was both surprising and reassuring that no one ever asked anything
that was purely political.”
During the confirmation hearing, however, Judge
Kindred was surprised at the level of animus that suddenly surfaced. “Once again, I chalk this up to my naivete
about how this works in the political arena.” If you grow
up in Alaska or work in Alaska for any period of time,
you know that working for the oil and gas industry isn’t
an ideological statement.
But Judge Kindred was caught off guard by how often
the narrative turned to the idea that “he doesn’t care about
the environment.” He found it to be the most unsettling
part of the process. “I think of myself as an Alaskan who
cares a great deal about the environment,” he said. “I had
to come to peace with the fact that if you didn’t grow up
in a resource state, it probably does feel like a statement
of belief.” It was an arduous process for a lawyer who was
never deeply engaged in politics. During it all, however,
he was bolstered by the tremendous support of his family.
Judge Kindred knew he had a formidable responsibility ahead. He says, “I had been in [ Judge] Sharon
Gleason’s courtroom and watched her in oral argument,
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and she’s just this huge mental presence. I remember
wondering for the first time if I was up to the task. That
feeling was immediately washed away by the kindness
and support of the senior and active judges and how
quickly they took me under their wing.” Judge Kindred
continues, “You spend your whole career after law
school thinking of the law as a malleable tool that can
be a sword or a shield for your client, and then all of a
sudden you’re in a job where none of that matters. All
legal jobs are inherently cerebral, but being a judge is
detached in a way that is jarring when you first start. And
getting sworn in 15 minutes before a global pandemic
probably wasn’t ideal.”
The result, however, has been incredible, Judge
Kindred says, due in large part to the clerks, the staff, and
his colleagues whose doors—or Zoom calls—are always
open. ”As a judge,” he says, “you’re always on an island
to a certain extent, but being able to call Ralph or Sharon
or Tim [Burgess] and get their counsel has helped me
approach this transition in a calm and healthy way.
Judge Kindred adds, “One of my strengths throughout my career is that I’ve always been very objective
and—probably starting with my parents and when I was
clerking for the chief justice as well—I always saw things
in terms of right and wrong. Now, being able to sit here,
I feel those traits will serve me well in this capacity,
despite how steep the learning curve is. I believe that
having that as a foundation helps make me well-suited
for this position.”
Judge Kindred started on the first Monday of March
2020, and by the end of the following week he had been
assigned nearly 100 cases. Now, on the bench during a
hearing, he feels much more at ease. He says that what
he enjoys the most is that every new case is a reason to
learn. While he feels at home on the criminal side, he’s
noticed that the biggest difference federally is in sentencing, and he quickly realized that he had to come to grips
with the different guidelines.
On the civil side, Judge Kindred finds it very interesting to navigate employment cases. “I’d also love to have
some civil environmental cases,” he said, “because I’m
comfortable with that, although I’m going to be conflicted out of those types of cases for quite some time. It may
sound cliché, but the fact that I can take the time to really invest in research and to understand the nuances and
the context of a case is really great.” He notes that, based
on his positive experience with the Oregon chief justice,
he feels a special kinship to the clerks and is compelled
to be a similar mentor for the clerks in his chambers.
“When I look at my life, I’ve always been sort of
lucky,” Judge Kindred recalls. “I was fortunate to have
the parents I had, the friends growing up, both in high
school and in college. I feel fortunate to have gone to
Willamette and learned from the faculty there, and I
couldn’t have been more fortunate than to have fallen
into my clerkship with the chief. All along the way, I’ve
found colleagues who made my life better, who made me
a better lawyer.”

In retrospect, he says, “My life has basically been good fortune followed by good
fortune, followed by good fortune—all due
in large part to the people in my life. I often
question what I did to deserve all this—and
no one represents that actuality more than
my wife does. We got married in October
2013, and she is an incredible lawyer. She’s
always been there by my side and has made
me a better person and a better lawyer.”
Judge Kindred doesn’t know if he ever appreciated when he was young what it would
mean to have someone in your life who’s not
only your cheerleader, but who will also let
you know when you get something wrong.
He says, “Having access to someone like that
on a daily basis—having that foundation,
that anchor—it’s made everything about my
life and my career better.”
Judge Kindred says, “We have two
wonderful kids. I have to admit that it’s been
tough—for anyone who has kids—during the
global pandemic to navigate personal and
professional aspects of life.” He feels lucky
that he’s been able to spend more time with
the kids and like everyone, is trying to figure

out when it will end, but claims that it’s nice
to be able to come home to such a great
family and to be there for. Judge Kindred
says that his daughter would want him to
mention the new presence in their household—a Bernedoodle puppy. He notes, “We
aren’t getting a lot of sleep at the moment,
but honestly, it just adds to my feeling of
good fortune.”
Growing up in Alaska, Judge Kindred did
a lot of backpacking, rock climbing, and bike
riding. Soccer was his sport in high school
and college. He still does some hiking, and
his wife loves the outdoors. In the past few
years he’s taken up golf and is admittedly
“pretty bad at it” but enjoys it thoroughly.
Both he and his wife have extended families
living in Alaska, and they spend a lot of
time camping together. “It feels very 70s
sitcom-ish,” he says, “but that’s my life.”
As far as the progress of his career, he
concludes, “I’ve been rich in finding those
people who are very good at the core, as well
as being exceptional lawyers. And with the
colleagues I have now, my good fortune just
goes on and on.” 
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Do You Have a
Bankruptcy Claim?
Are You Sure
About That?
JASON B. BINFORD AND CASEY ROY

B

ankruptcy law, along with the critical issue of uniformity, is firmly grounded in the U.S.
Constitution. Article I, section 8 of the Constitution empowers Congress to create “uniform
Laws on the subject of Bankruptcies throughout the United States.” The authors of the Federalist
Papers did not spend much time on bankruptcy, but the topic is mentioned. In Federalist No. 42,
James Madison stated that uniform bankruptcy laws are “intimately connected” to commerce and “will
prevent so many frauds,” including residents of one state attempting to skirt their financial obligations
by fleeing to another state. Thus, by design, bankruptcy provides for a uniform, centralized forum for
resolving competing claims against a debtor when there is not enough money to pay everyone in full.
Claims are organized into a hierarchy of priorities, beginning with secured claims and moving down the
line to administrative claims (claims related to the costs of administering the case), priority claims (those
deemed by Congress for policy reasons to be higher in priority), general unsecured claims (consisting
of most trade claims), and equity interests. A long-standing tenet of bankruptcy law called the “absolute
priority rule” provides that claims in a junior class can only be paid if all claims in the more senior classes
are paid in full. Because not every creditor will recover when there is not enough to go around, one of the
primary functions of nearly every bankruptcy case is to provide a centralized forum for attempted efforts
by creditors to position themselves higher up the claim hierarchy.

But, what if a bankruptcy party in interest does not hold a claim
in the first place? Is that a bad thing? Not necessarily. As counterintuitive as it may sound, not holding a “claim” may allow a party
to recover in full. The Bankruptcy Code definition of claim is very
broad, but the term is not boundless. There are limits to a bankruptcy court’s ability to assign interests to a spot on the claim hierarchy.
While fighting to get paid on a claim is the typical route taken by
non-debtor parties in a bankruptcy case, such parties should also
take a moment to consider: (1) whether they have a claim at all,
and (2) how they possibility could profit from being deemed a
non-claimholder. This article discusses the issue of how claims are

defined, and otherwise addressed, in bankruptcy cases.
The foundation of bankruptcy law is title 11, chapter 11 of the U.S.
Code (the “Bankruptcy Code”), which sets forth the definition of the
term. Legislative history provides some guidance on the reasoning for
the broad definition. Case law has further developed issues related to
claims, including the important concepts of when a claim arises, how
to deal with claims that may or may not manifest themselves at some
point in the future, the difference between monetary and equitable
claims, and how trust funds factor into the analysis. Each of these
issues provides context to particular interests that are not “claims” but
that, nevertheless, may play an important part in a bankruptcy case.
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The Definition of a Claim
Bankruptcy Code section 101(5) defines a claim as a “right to payment, whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or unsecured.”1 A right to an equitable
remedy for breach of performance, if the breach gives rise to a right
of payment, is also considered a claim.2 The plain language of section
101(5) demonstrates that the definition was designed to be broad. The
legislative history of the section further supports that view.3
Courts have stated that the term “claim” has the same meaning
as “debt”4 or is otherwise synonymous with having a right to be
paid.5 Other courts have drilled down to each word in the definition,
finding, for example, that a claim is not contingent merely because
a debtor disputes it, and that a claim is liquidated if its value is easily
ascertainable.6 In addition, whether a claim is matured or unmatured

The definition of a claim must have some limit. To put it another
way, it cannot be “boundless.”10
Identifying the boundaries of the section 101(5) claim definition
is not an academic exercise. The determination may have very significant implications in a bankruptcy case. Consider the Bankruptcy
Code’s awesome power to discharge a debt. Discharge provides that
an otherwise valid debt is no longer enforceable, effectively erasing
the debtor’s obligation. The desire to obtain a discharge is a common
motivation for filing bankruptcy in the first place; however, only
“claims” are subject to discharge. If an obligation falls outside the
definition, it will remain enforceable against the debtor. The automatic stay is also implicated in determining whether an obligation
is a claim. For example, it is generally accepted that a debtor must
continue to comply with state and federal regulations during a bankruptcy case11 and that such regulators are not stayed from enforcing

The terms unliquidated, contingent, and unmatured each
share a temporal element. In other words, the claim is
affected by some event that may—or may not—occur
in the future. This leads to the potentially dispositive
question of when exactly a claim comes into existence.
can be more complicated that it may first appear. The broad definition in section 101(5) would seem to include an unmatured interest as part of a creditor’s claim. Bankruptcy Code section 502(b),
however, separately provides that an unsecured claim for unmatured
interest shall not be allowed.7 A holder of such a claim, therefore, is
in the unenviable position of meeting the claim definition, but not
being able to recover. Likewise, whether a claim entitles the holder
to a legal or equitable remedy may impact a creditor’s ability to recover. The important legal/equitable distinction is discussed in more
detail below.
The terms unliquidated, contingent, and unmatured each share
a temporal element. In other words, the claim is affected by some
event that may—or may not—occur in the future. This leads to the
potentially dispositive question of when exactly a claim comes into
existence. That is, when does a claim “arise”? Courts have struggled
with this question, including how to address potential claims where
the claimholder is not yet aware that they may be affected by a
bankruptcy case. For example, an owner of a defective product may
not be injured at the time the manufacturer files bankruptcy but
may become injured later when the product fails. Does that mean
that the product owner has a contingent or unliquidated personal
injury claim when the bankruptcy case is filed? If so, how does the
product owner know to assert such a claim? This thorny issue has
been addressed through the development of a number of different
approaches, including whether the potential creditor had a pre-filing relationship with the debtor8 or whether it could be fairly contemplated that such claims would occur in the future.9 The broad
wording of section 101(5), together with the legislative history, has
led many courts to the conclusion that a right to be paid—conditioned on an uncertain future event—is considered a bankruptcy
claim. It is also generally accepted, however, that a debtor cannot
reasonably be required to contemplate every possible future event.
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their police powers during the cases.12 It is quite clear that determining whether a party’s right or obligation is a claim can be impactful.
Unfortunately, as discussed further below, the line between what is,
and what is not, considered a claim is not always apparent.

Monetary Claims Versus Equitable Interests
The type of relief sought by a creditor generally dictates whether a
liability constitutes a “claim” for bankruptcy purposes. Monetary
compensation, i.e., a “right to payment,” is a common element for
any type of claim.13 However, certain parties in bankruptcy cases
may not be seeking remuneration. A governmental entity, for example, may seek to enjoin a debtor from continuing to engage in behavior that is contrary to state or federal law. To be sure, governmental
entities may also seek monetary compensation in the form of fines,
and the Supreme Court has made clear that such interests constitute
claims, even if the fine or penalty has not been reduced to judgment.14 If, however, the governmental entity is not seeking payment,
but is relying on its regulatory authority to enjoin the debtor from
illegal activity, then the governmental entity is not pursuing a “claim”
in bankruptcy. Importantly for this analysis, courts have generally
recognized that the mere fact that a monetary remedy is available
does not convert every effort to obtain an injunction into a dischargeable claim. As stated by one court, the fact that a regulated entity has filed bankruptcy does not require the government to forego
injunctive relief in favor of monetary compensation if the recovery of
money is a “suboptimal” remedy.15 Rather than merely an attempt to
get paid, “an injunction preventing [a party] from committing future
wrongs … is an intangible command incapable of precise monetary
estimation.”16 This issue may be critical for a debtor because, as noted
above, only “claims” are dischargeable in bankruptcy. Thus, if a governmental entity is successful in obtaining an injunction, and if such
an injunction requires the debtor to make costly efforts to ameliorate

such injunction, the debtor may be unable to obtain the fresh start a
bankruptcy discharge is designed to provide.
Regulatory obligations associated with plugging oil and gas wells
as necessary to prevent potential future environmental damage
provide a case in point.17 Certainly, if a governmental unit expends
funds to plug wells for which a debtor in bankruptcy is liable, the
governmental unit holds a claim, and such claim is generally entitled
to an administrative priority, regardless of whether the claim arose
pre- or post-petition.18 On the other hand, a regulator’s “claims” or
rights asserted in an enforcement action for purely injunctive relief
to require a debtor to comply with its environmental obligations are
not “claims” as defined by section 101(5) of the Bankruptcy Code,
subject to discharge by confirmation of a plan of reorganization
under section 1141(d) of the Code.19 Further, there is no dispute
that a debtor in bankruptcy is required to manage property in its
possession “according to the requirements of the valid laws of the
State in which such property is situated,” including laws designed to
prevent any environmental damage.20 A bankruptcy court thus will
not authorize a debtor in bankruptcy to utilize the abandonment
provisions of section 554 of the Bankruptcy Code21 to abandon
property without conditioning the abandonment in a fashion that
adequately protects the public health and safety.22 Consequently, because a bankruptcy trustee “must” comply with state law and cannot
abandon property (i.e., an inactive oil and gas well) in contravention
of nonbankruptcy law designed to protect public health or safety,
the trustee has “an inescapable obligation to plug [] unproductive
wells.”23 Accordingly, while funds expended by a governmental unit
to plug an inactive oil and gas well may give rise to a dischargeable
debt in bankruptcy, the continuing duty to plug such a well (or
generally to comply with other environmental obligations) is not extinguished by the commencement of a bankruptcy case. Once again,
enforcement actions to require a debtor to comply with obligations
under applicable environmental law are excepted from the bankruptcy automatic stay under the “police and regulatory” exception
contained in section 362(b)(4) of the Bankruptcy Code, permitting
a governmental unit to commence or continue actions that are an
exercise of the government’s police and regulatory authority.

Trust Funds
The definition of a claim is not the only term broadly defined by
the Bankruptcy Code. Another common bankruptcy term with a
sweeping definition is “property of the estate.” Any time a debtor
files bankruptcy, an “estate” is created consisting of certain property
as of the petition date. Bankruptcy Code section 541(a), with some
limited exceptions, defines property of a debtor’s estate as “all legal
or equitable interests of the debtor in property as of the commencement of the case” and that such property is considered property of
the estate “wherever located and by whomever held.”24 Courts have
uniformly recognized that “Congress intended a broad range of
property to be included in the estate.”25 However, just as the broad
definition of “claim” has its limits, the definition of “property of the
estate” also is not boundless. Bankruptcy Code section 541 includes
a number of types of property that do not come within the definition, including section 541(d), which provides that property of the
estate shall not include property “in which the debtor holds, as of
the commencement of the case, only legal title and not an equitable
interest.”26 This has been interpreted to mean that property held by a
debtor in trust is not considered property of the estate. A bankruptcy

court’s determination that property—especially including money—is
held by a debtor in trust can have a meaningful impact on a bankruptcy case.
As noted above, bankruptcy law is federal law grounded in the
Constitution and codified in the U.S. Code. When the Bankruptcy
Code and state law directly conflict, the Constitution’s Supremacy
Clause provides that federal law preempts state law. But, preemption
is relatively rare, and state law plays an important role in bankruptcy cases. For example, property rights are generally determined
by applicable state law.27 Within this framework, depending on the
circumstances, either federal or state law may have a role in determining whether funds held by a debtor are held in trust. There are a
number of statutes under federal law providing for trust funds that
affect the bankruptcy claim hierarchy. These include the Perishable Agricultural Commodities Act (PACA)28 and the Packers and
Stockyard Act (PCA).29 Both PACA and the PSA provide that funds
payable to certain types of food producers—fresh fruit and vegetable
producers under PACA and meat producers under the PSA—are
held in trust for the benefit of such producers. Because the trust
funds held by the debtor are not property of the estate, trust fund
beneficiaries do not have a “claim.” That is, the trust fund beneficiaries do not have a “right to payment.” Instead, they have a right to
demand return of their property that is being held by the debtor. In a
bankruptcy case, this means that—barring issues with tracing of the
funds—trust fund beneficiaries stand to recover in full, even when
the debtor lacks the funds to pay other creditors.
Bankruptcy courts generally recognize that state laws providing
for trust funds will have the same effect as federal laws like PACA and
the PSA. For example, certain state laws provide payment protection
to particular producers essentially in the same fashion to federal
trust fund statutes. Trust fund beneficiaries have been able to rely
on such state laws to recover the funds held in trust by the debtor.30
Likewise, a number of states have statutes providing that abandoned
or “unclaimed” property is held by a debtor in trust for the benefit of
the unknown property holder. This would include, for example, an
uncollected check by a former employee or royalty payments owed
to a party that the debtor is unable to locate. Whether or not such
unclaimed property is property of the estate is not particularly clear
under current bankruptcy case law and remains a relatively common
issue of dispute in Chapter 11 cases.
The case law on trust fund taxes, on the other hand, is well
developed. Trust fund taxes (such as payroll taxes) are those taxes
collected and controlled by a business entity and payable to a taxing
authority on behalf of a third party. Trust fund taxes can also include
those taxes collected by businesses from customers and payable to a
governmental unit, which are held in trust by statute (e.g., sales tax).
In the case of payroll taxes, the funds payable to the IRS are
withheld to satisfy the employee’s individual tax obligation to
the federal government and thus, never become property of the
estate of an employer in bankruptcy. Put simply, payroll taxes are
employees’ money held in trust by their employer for the benefit
of employees, and thus rightfully unavailable as a source to satisfy
claims of other creditors.
To begin with, the U.S. Supreme Court in Begier v. IRS31 held
that funds in which a debtor holds in trust for another party and
does not own an equitable interest are not “property of the estate”
under section 541(a)(1) and could not be recovered as preferential
transfers. The Court recognized that “[e]quality of distribution
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among creditors is a central policy of the Bankruptcy Code” and
that “creditors of equal priority should receive pro rata shares of
the debtor’s property,”32 but the Bankruptcy Code’s avoidance
powers cannot reach prepetition payment of trust fund taxes held
in trust for the government pursuant to applicable provisions of the
Internal Revenue Code. Based on this premise, taxing authorities
are entitled to recovery of trust fund taxes from a debtor upon
commencement of the bankruptcy rather than having to pursue
a prepetition “claim” in accordance with the priority scheme set
forth in the Bankruptcy Code.33 In addition, the conclusion that
taxes held in trust are not property of the estate that would otherwise be available for distribution to creditors in bankruptcy also
implicates personal liability for corporate officers or agents for failing to remit trust fund taxes to the appropriate taxing authority.34
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Tax Claims and Timing
When does a tax become “payable”? This question is significant,
as tax claims may also not be prepetition claims depending upon
when the claim is determined to have arisen,35 which of course
implicates the general rule that bankruptcy proceedings are meant
to address only claims arising prior to the commencement of bankruptcy. In the context of a Chapter 13 case, courts have reached
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Conclusion
Determining whether an interest is a claim can be a complicated
affair. In many cases, it will be difficult to predict how a court will
respond to arguments that an interest is not a claim, notwithstanding
the Bankruptcy Code’s broad definition of the term. But, considering
how a bankruptcy court will address the issue is not the first step in
the process. Rather, a simple awareness of the issues at hand is the
critical first step. To that end, bankruptcy parties in interest should
not focus solely on the issue of getting paid. Rather, in addition to
whether they will be paid, the focus should include how they will be
paid. Asserting that an interest does not come within the definition
of a claim may be key to such an analysis. 
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The Road to (Hopefully)
Smoother Corporate
Representative Depositions:
A Breakdown of the Newly
Amended Federal Rule of
Civil Procedure 30(b)(6)
SERENA BUCHERT AND ALEX N. VANDIVER

O

n Dec. 1, 2020, a major amendment to
Federal Rule of Civil Procedure 30(b)
(6) took effect. The amendment is
designed to encourage proportionality
and equity when conducting discovery in a civil
case. Parties are now required to “confer in good
faith” over matters for a Rule 30(b)(6) examination.
This article explores the practical effects of the
amendment and how to achieve Rule compliance,
while improving your Rule 30(b)(6) depositions.
The purpose of Rule 30(b)(6) is for deposition notice or subpoena directed to an organization or entity such as a corporation,
partnership, association, or governmental agency. The deposing
party must list in the notice the matters on which it seeks to examine
the organization. Organizations do not need to produce one witness
to speak to all matters but instead may designate multiple individuals
(“designees”) who can speak to certain matters on the list. The rule
prior to the amendment stated the following:
In its notice or subpoena, a party may name as the deponent
a public or private corporation, a partnership, an association,
a governmental agency, or other entity and must describe

with reasonable particularity the matters for examination. The
named organization must then designate one or more officers,
directors, or managing agents, or designate other persons who
consent to testify on its behalf; and it may set out the matters
on which each person designated will testify. A subpoena
must advise a nonparty organization of its duty to make
this designation. The persons designated must testify about
information known or reasonably available to the organization. This paragraph (6) does not preclude a deposition by any
other procedure allowed by these rules.1
It is worth noting that 30(b)(6) depositions, even post-amendment, are not only for organizations that are parties to the action but
also for organizations that are not parties to the action. The deponent
organization may designate “other persons” who consent to testify
on its behalf.2 Further, the rule does not require the organization
to produce the person(s) most knowledgeable on the designated
subject matter—or even someone with personal knowledge; it is
merely required to produce someone who is sufficiently informed
to fully respond to questions about the designated topics.3 If an
organization does not have an individual readily available to speak
to the designated topics, it is required to prepare its designees to
become knowledgeable on the topics. Such preparation may include
reviewing documents and exhibits, speaking with past employees,
and reviewing prior fact witness deposition testimony in order to
become knowledgeable on the topics.4
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The rule presents issues for both the party taking the deposition
and the party (or nonparty) corporation being deposed. The deposing party must find a way to be sufficiently specific with its request
without divulging too much of its strategy. Alternately, if the deposing party’s specified topics are ambiguous or vague, the deponent
organization must determine the best witness while still complying
with the duty to produce a knowledgeable witness, or it may object
to the topics as being too confusing.
When a party notices the deposition of an entity, regardless of the
number of designees, it is considered one deposition for the purpose
of the default limit of 10 depositions.5 Yet, each designee’s deposition is considered a separate deposition for the purpose of duration
(i.e., seven hours in one day under Rule 30(d)(1)).6 Theoretically,
the pre-amended rule allowed the deposing party to create such an
extensive list of matters on which it intended to examine the corporation, that numerous individuals from the corporation could be
examined over dozens of hours under one deposition. Many critics
of the pre-amended rule believed that, as written, the rule allowed
for litigants to utilize these loopholes to their advantage, which led
either to unfair burdens in discovery or poorly prepared deponents—
neither of which is ideal.
One technique by which an organization may avoid undue burden is asking the court to limit the length of each designee’s deposition on the precise matters listed by seeking a protective order under
Rule 26(c). However, limiting the length of a designee’s deposition
still may not equip the organization with the proper tools to prepare
for the deposition if the list is too broad, ambiguous, or poorly worded—rendering the deposition useless.
How then, can parties avoid undue discovery burdens and poorly
prepared witnesses? Enter the 30(b)(6) amendment. In an effort to
address these issues, the amended rule requires parties to meet and
confer in good faith over the matters of examination.

Amendment
The amendment adds the following language to Rule 30(b)(6):
Before or promptly after the notice or subpoena is served, the
serving party and the organization must confer in good faith
about the matters for examination. A subpoena must advise
a nonparty organization of its duty to confer with the serving
party and to designate each person who will testify.7
Put simply, litigants are now required to meet and confer over
the matters for examination. How does this play out in reality? How
should it play out? Is it playing out the way it was intended?

Practice Tips
Be candid. The goal of the amendment is to provide litigants with
an avenue for candid exchanges over matters on which the corporation will be examined. The purpose of discovery is to gather
information. With some exceptions, the deposing party will be better served by being thorough in its notice to effectively gather the
information necessary to represent its client’s position. A deposing
party can still strategically ask about certain topics without “letting
the cat out of the bag,” while ensuring the individual being deposed
comes prepared.
Use the amendment to your advantage. According to the
amendment, parties may meet and confer before drafting the notice
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or subpoena. If you are in the process of zeroing in on specific topics,
this option offers an alternative to using broad and ambiguous language to capture an unnecessarily wide range of topics. In turn, conferring will also prepare the designee(s) to provide complete answers
and help both parties evaluate if there will be disputes regarding the
proposed deposition topics.
If you’re already knowledgeable of the topics for examination,
you can confer shortly after drafting the notice or subpoena to review
the categories you expect the designee(s) to be prepared to answer.
This new requirement may be particularly beneficial to the
deposing party as a way to avoid surprises on the day before or day
of the deposition, when the designee either appears unprepared or
objects to several of the deposing parties’ categories.
Realize that this is an additional meeting. The rules already
require that parties participate in a Rule 26(f ) conference, which occurs before any scheduling or case management conference, or filing
any discovery motion. The newly amended rule requirement would
occur in addition to the 26(f ) conference, or the typical conferring,
regarding dates for the deposition.
Before or After? It is worth noting that, as worded, the amendment gives the deposing party control over the decision of whether
to hold the meet and confer before sending the notice or subpoena
or after. The deposing party may prefer to confer before sending the
notice or subpoena (if it is a nonparty) in order to provide an opportunity for the deposing party to build rapport with the corporation
or its lawyer and advise them of the information sought.
An advantage of holding the conference after notice is to give the
corporation the opportunity to notify the deposing party of topics
it finds objectionable (if any) and to explain why, or topics they find
vague, thereby providing the deposing party an opportunity to send
an amended notice with clarifying language. Holding the meeting
after the notice may also be beneficial, as working from an existing
list eliminates room for misunderstanding between parties.
Ultimately, the propounding party should consider whether to
hold the conference before or after the notice or subpoena is served,
based on the context of each individual case and the tendencies of
opposing counsel.
Follow up. It may be beneficial for the propounding party to
follow every meet and confer with either an amended notice or a
written confirmation that no objections or concerns were made at
the conference (or document any that were raised). Note that the
rule does not require parties to come to an agreement. Although the
rule does not require parties to follow up, doing so may eliminate
untimely objections or confusion later.
Check your local rules. Remember to comply with your court’s
local rules. The Advisory Committee on Civil Rules considers each
designee an individual deposition and does not limit the number of
topics. Certain states have chosen to modify this in their local rules.

Is It Working?
Pros. The new requirement protects the propounding party by identifying legitimate (or illegitimate) objections or issues the deponent
may have with topics or matters well before the deposition. Under
Rule 30(c)(2), parties may object up to and at the point of examination,
including to “any … aspect of the deposition[.]”8 The potential for last
minute objections does not allow for correction by the propounding
party or proper preparation of the witnesses, had there been a correction. The amendment alleviates the potential for unprepared witnesses

and/or unexpected last-minute objections to several categories, thereby
potentially alleviating discovery disputes, motions to compel, and additional costs and fees. As mentioned above, the rule does not require
parties to come to an agreement—parties may still bring appropriate
and timely discovery motions, as needed. Essentially, the requirement
enables parties to focus on what is at issue sooner rather than later.
Cons. Some critics of the amendment believe that a predeposition meet and confer is already relatively standard practice—whether
regarding categories, dates, or documents—and that this requirement is unnecessary. Other critics believe this additional requirement will slow the process of discovery and result in an increase of
predeposition discovery motions. Thus, while a purpose of the rule
is to create more efficient and productive 30(b)(6) depositions, there
may be an uptick in motions for protective orders or motions to
compel before the depositions take place.
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Conclusion
The amendment to the Federal Rule of Civil Procedure 30(b)(6)
attempts to address loopholes that litigants have dealt with for some
time. Many believe the amendment requires further adjustment to
fully encompass the rule’s intentions, while others believe it should
not exist at all. Regardless, hopefully the amendment of this rule is a
small step toward better deposition and litigation practices. 
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“The Whole Country
Has Been Sick”—

Orderly Administration
of Justice During the Pandemic

HOPE FORSYTH

W

hen the COVID-19 pandemic was declared a national emergency and the normal operations
of government and business were disrupted throughout the country, the impact on
the federal courts was significant. Our justice system has long been based on in-person
proceedings where interested parties not only observe but participate in the hearings and
decisions that affect their lives. This is particularly critical in criminal cases, where the Constitution
guarantees the defendant’s right to be present in the courtroom at all important steps of his or her
case, to confront witnesses who testify against the defendant, to be represented by counsel with whom
the defendant can communicate confidentially, and to have the charges against him or her decided by
a jury of their peers who have been selected with the defendant’s participation. Suddenly, this timehonored system of in-person proceedings presented serious health risks to all participants and had to
be discontinued while the nation sought to control the spread of the virus. The courts were required, on
short notice, to create a nationally available and secure infrastructure that would allow them to continue
operations remotely through the virtual participation of parties, their lawyers, witnesses, the public, and
the press. This required not only technical innovations and adjustments, but also changes to our rules
and procedures. These changes had to address immediate needs without damaging our carefully crafted
system of justice.1 Congressional testimony of Senior Judge David G. Campbell on behalf of the Judicial
Conference of the United States, June 25, 2020.

John G. Roberts Jr., chief justice of the U.S. Supreme Court,
opened his 2020 year-end report with context for court administration during times of widespread illness. He described how Chief
Justice John Jay convened the inaugural Supreme Court term during
a time of significant influenza, with a second virulent outbreak soon
following.2 The first chief justice described “very disagreeable Days”
where “almost every Family [] is down with the Influenza” and “the
whole Country has been sick.”3 The Court adjourned temporarily three years later when a yellow fever epidemic killed 5,000 of
Philadelphia’s 50,000 residents.4 In 1799, Congress enacted An Act
Respecting Quarantine and Health Laws, which included a provi-

sion allowing the chief justice to adjourn or move court sessions if
conditions were “hazardous.”5 In 1905, the Supreme Court considered response to epidemic illness as a matter of both self-defense and
necessity.6 The Court canceled sessions during the 1918 flu pandemic, with Justice Oliver Wendell Holmes explaining in a letter that it
“adjourned on account of the epidemic as it was not thought right
to require lawyers to come, often across the continent, to a crowded
and infected spot.”7 Noting the century that passed between the
1918 pandemic and the COVID-19 pandemic, Chief Justice Roberts
described court operations as “all hands on deck” as the country
responded to its developing situation.8
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Pandemic response has been a part of the judiciary’s Continuity
of Operations Plan since 2005.9 The Federal Judiciary COVID-19
Task Force convened on Feb. 18, 2020,10 and the Administrative Office of the U.S. Courts (AO) issued guidelines on operating in phased
re-entry on April 24, 2020.11 In June, Judge David Campbell testified
to Congress on behalf of the Judicial Conference on court operations
during the pandemic. He addressed challenges during the pandemic
as well as best practices, opportunities for innovation, and lessons for
the future.12

Operations
Judge Jane Triche Milazzo of the Eastern District of Louisiana found
that a significant judicial challenge for her early in the pandemic was
setting expectations for litigants while the situation evolved each day.13
In the early months, she said, some judges felt there was a sense that
lawyers looked to the judges for all the answers on how to navigate the
developing situation. Judges were on conference calls within the first
week of the pandemic discussing how to manage court operations, but
Judge Milazzo was quick to point out that the judges are also humans
and were trying to adapt to the situation along with everyone else.14
She explained, “lawyers thought we knew the answers and we didn’t
know the answers—we were struggling through the technology issues,
we were trying to see how we can work with staff effectively when
people were scattered, we were trying to determine how we can address the needs of litigants—particularly the criminal defendants.”15
Overall, judges described court operations as a constant work
in progress. Chief Judge John E. Jones III of the Middle District of
Pennsylvania emphasized the need for court staff to have both an
understanding of and an appreciation for the “predictably unpredictable” and “nonlinear” development of the pandemic.16 Judge
Jones began his tenure as chief judge on June 1, 2020, in the middle
of the pandemic. He created a COVID coordinator position, filled by
Magistrate Judge Susan Schwab, to be a point person in understanding protocols and resources, from contact tracing to case statistics to
court procedure. Later in 2020, Judge Jones created a COVID task
force with members from across the court and various departments,
such as the clerk’s office, probation, the U.S. Marshals Service, the
U.S. attorney’s office, and the federal public defender’s office. The
task force meets every two weeks to advise Judge Jones on the
current pandemic situation, evaluate court operations, and share
information about practicalities such as on-duty staffing, teleworking
best practices, and communication tools.17
In the Northern and Eastern Districts of Oklahoma, the combination of COVID-19 and the Supreme Court’s decision in McGirt v.
Oklahoma—which held that Congress never disestablished the Creek
Indian Reservation in Oklahoma, rendering almost half of the state
to be in Indian country for purposes of the Major Crimes Act—has
had a significant effect, causing a “tsunami” of new criminal cases
simultaneous with the pandemic.18
In addition to a higher number of filed cases due to McGirt,
Oklahoma magistrate judges also have a higher number of interactions with many of those filed cases due to COVID.19 Because of
limitations on convening a grand jury, prosecutors have brought a
significant number of initial criminal matters to the court through
the complaint process. This process may involve as many as five
interactions with a magistrate judge, starting with a probable cause
determination and continuing until preliminary and detention hearings if a defendant exercises his or her rights to them.20
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Working Arrangements
Working arrangements in chambers have depended on each judge’s
preferred working style, level of comfort, and expectations. For
instance, Judge Milazzo found success with working in chambers each
day herself and assigning each of her five chambers staff—three clerks,
a case manager, and a judicial assistant—one day per week to work in
chambers. For her, the system maintains efficiency as well as a level
of communication and collaboration only available in person.21 She
described how it has been difficult for her “to work remotely and talk
to a law clerk by phone—you can, but it’s less efficient for me than
saying ‘come in my office, bring a copy, and let’s sit across the table.’”22
Judge Jones also considers the sustainability of teleworking to be questionable, noting that chambers interactions are important for both the
professional and the collegial aspects of the job.23

Remote Proceedings
Magistrate Judge Paul Cleary in the Northern District of Oklahoma
explained that, while his preference would be for in-person hearings,
the district’s daily criminal dockets are almost entirely by video.
“When the idea of doing our criminal docket totally by video first
arose, it was prompted in large part by the federal public defender’s
office because they had several instances where people in their office
came in contact with a defendant who tested positive for COVID
and then they had to go into quarantine and it took some people
out of the office, that they were having an even more difficult time
trying to keep up with the caseload of McGirt.”24 Ultimately, he said,
“if too many people get sick, you really can’t serve the public in any
meaningful way.”25
Remote proceedings have presented challenges. On the hardware
side, the judiciary doubled its internet bandwidth and “significant[ly]
increase[d its] telephone audio bridges and videoconferencing
licenses, including more than 2,000 additional audio conference
numbers.”26 Nevertheless, technology limitations are a recurring
issue. “I have found the technology woefully lacking and completely
unacceptable to conduct evidentiary hearings or trials. Numerous
technical problems have caused delays, as well as scheduling to patch
in the various witnesses, etc. at the appropriate time have been problems,” said Magistrate Judge Pamela Meade Sargent of the Western
District of Virginia.27
Multiple judges mentioned that criminal detainees’ access to their
lawyers during lockdowns has been a recurring problem, especially
for facilitating confidential communications, as county jails and
Bureau of Prisons facilities have had varying technological infrastructure to facilitate attorney/client communications.28 Additionally, criminal proceedings such as arraignments can be more suitable
for video proceedings than other types of court appearances, such
as suppression hearings. Sentencing can be still another category—
Judge Jones noted he does not like to do sentencings over video, as
he believes it is important for a judge to be able to look a person in
the eye while sentencing him or her.29
On the participant side of things, “I think it was very difficult for
lawyers to make the transition to working from home,” said Judge
Milazzo.30 Several judges emphasized that unprepared remote
participants are distracting and do not reflect the professionalism of
appearing in federal court. “Attorneys and parties sometimes have not
conducted themselves properly on video conference hearings. For
instance, attorneys and parties not dressing properly for court, or eating or drinking during court proceedings.” explained Judge Sargent.31

“Attorneys seem to have forgotten that court proceedings, even virtual
proceedings, are not a place for pets or animals other than service
animals. Barking dogs especially have been a continuing problem.”32
Other judges emphasized the need for patience and humor.
Judge Jones described “momentarily hilarious things, like two-yearolds climbing onto people’s lap, dogs barking, fire alarms going off,
different things. Lawyers get frantic because they think ‘my God,
I’m disrupting this,’ but you just have to roll with it. It goes with the
territory right now. Everyone’s got to be patient.”33
Thirteen district courts also currently livestream audio of select
civil proceedings through a two-year pilot program.34 These livestreams may not be recorded or rebroadcast, as they are intended as
a method to provide public access to judicial proceedings despite
limitations on physical participation.35

Rule Amendments
Lessons learned during this pandemic may lead to future revisions
and amendments to the Federal Rules of Civil, Criminal, Appellate,
and Bankruptcy Procedure as well as the Federal Rules of Evidence.36
The Judicial Conference’s Committee on Rules of Practice and
Procedure received more than 150 pages of public comments on civil
cases, with suggestions addressing
• Expediting the service of process to begin a case and the service
of papers during the case.
• The use of remote technology for case management and other
hearings.
• The adjustment of deadlines for completing pretrial tasks.
• Procedures for taking depositions remotely.
• Procedures for conducting trials, both to the court and before
juries, in ways that are safe for all participants, including the use
of remote technology.37
Any proposed amendments that the rules committees deem to be
warranted will be available for public comment in August 2021 and
would take effect in December 2023, absent congressional action.38

Civility and Professionalism
Be kind to one another in this most stressful of times. Remember to maintain your perspective about legal disputes, given
the larger life challenges now besetting our communities and
world. Good luck to one and all.39
Standing order entered by Judge Amy Totenberg of the Northern
District of Georgia in all her active cases, March 17, 2020.
Throughout the pandemic, various FBA chapters hosted CLE
events addressing civility and professionalism.40 Other commentators have also speculated that solidarity has been forged during
the pandemic.41 Judge Jones noted indications of increased civility
and professionalism in his district, saying he thought “lawyers are
recognizing their own stress levels and seem to have some insight
that their worthy adversaries are stressed too.”42 He continued, “[t]
here’s no wonder that the rate of addiction, depression, and mental
health issues has been arcing upward in the legal profession. We
do this to ourselves. And maybe a salutary effect of this horrible
disease is that we hit the pause button and people examined their
own wellbeing.”43
At the same time, however, the courts have dealt with attorneys’
attempts to use the pandemic to gain the upper hand in litigation.

As shutdowns began, Magistrate Judge Jonathan Goodman of the
Southern District of Florida felt “compelled to offer some observations in the ‘let’s-keep-things-in-perspective’ department” as part
of an order on “a routine deposition scheduling snafu” involving a
corporate representative designation.44 After summarizing the epidemiological and economic impact of the accelerating pandemic, Judge
Goodman wrote:
Local Rule 7.1(d) requires a movant seeking emergency relief
to certify that a “true emergency” exists because meaningful
relief could not be provided on “a critical, non-routine” issue
within seven days.
A spat over the specific day of a corporate representative
deposition is hardly critical. It is, in fact, routine ….
If all the issues we are currently facing were to be organized
on a ladder of importance, this deposition-scheduling dispute
would not even reach the bottom rung of a 10-rung ladder.
It is painfully obvious that counsel for both sides failed to keep
their comparatively unimportant dispute in perspective …. So
the deposition will not be taken next week. Life will go on.45
A few days later, when addressing an opposed motion for extension of various deadlines, Judge Goodman granted the nonmovant
the opportunity to file a response brief but noted in his order that
“before filing this response, [] defense counsel may want to brush
up on the concepts [of ] karma, goodwill, grace, compassion, equity,
charity, flexibility, respect, spirituality, selflessness, kindness, public
spirit, social conscience and empathy.”46
Similarly, Judge Steven Seeger of the Northern District of
Illinois addressed numerous filings by a plaintiff alleging trademark
infringement of its “striking designs,” depicting, among other fantasy
creatures, unicorns.47 After noting that “[o]ne wonders if the fake
fantasy products are experiencing brisk sales at the moment,” the
opinion continued:
Plaintiff recognizes that the community is in the midst of a
“coronavirus pandemic.” But Plaintiff argues that it will suffer
an “irreparable injury” if this Court does not hold a hearing
this week and immediately put a stop to the infringing unicorns and the knock-off elves ….
Thirty minutes ago, this Court learned that Plaintiff filed yet
another emergency motion. They teed it up in front of the designated emergency judge, and thus consumed the attention of
the Chief Judge. The filing calls to mind the sage words of Elihu
Root: “About half of the practice of a decent lawyer is telling
would-be clients that they are damned fools and should stop.”
See Hill v. Norfolk and Western Railway Co., 814 F.2d 1192, 1202
(7th Cir. 1987) (quoting 1 Jessup, Elihu Root 133 (1938)).
The world is facing a real emergency. Plaintiff is not.48

Trial Practice
Jury trials, “the bedrock of fairness in our system of justice,”49 have
required particular attention to ensure both legal and logistical best
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practices. A subgroup of the AO’s task force issued guidance on June
4, 2020, with detailed recommendations for convening both grand
and petit juries.50 This report includes 15 main considerations, many
with numerous subparts:
•
•
•
•
•
•
•
•
•
•
•
•
•

Available funding.
Communication to the public of safety measures in place.
Determination of PPE to be worn.
The manner and method of first communications with prospective jurors.
Prospective juror COVID-19 questionnaire content.
Prescreening of jury questionnaires.
Preparation for juror travel to and presence in the courthouse.
Space preparation in the courthouse itself, such as paths of travel
and use of common areas and restrooms.
Traffic direction when jurors arrive.
Gathering jurors in a safe environment.
Staff interaction with jurors.
Courtroom configuration, including seating arrangements, IT
support, potential HVAC modification, signage, and livestreaming.
Considerations for voir dire and trial, such as privacy concerns,
continuance motions, issuance of jury instructions, logistics of
attorney examinations and arguments, facilitating attorney/client
communications, audio and record preservation, court interpret-

arrangement with a criminal defendant seated four or five feet from
counsel where he could pass notes.55
Some courts have offered an option for parties and attorneys to
form “family” or “quarantine” units in the days before and during trial such that social distancing would not be required at counsel table
during proceedings.56 Others have directed parties and attorneys to
notify the presiding judge if they want to confer in close proximity
to each other.57 At least one court offers the option to confer in U.S.
Marshals Service holding cells, “where protective shields provide
some protection.”58 Several have approved the use of smartphones
or other electronic devices for real-time communication between
attorney and client.59
Southern District of New York Chief Judge Colleen McMahon
described preparations to host in-person proceedings at her courthouses as involving “lots of plexiglass.”60 Other implemented plans
include:61
• W
 ritten or recorded messages from the district’s chief judge on
risk mitigation.
• Staggered court settings to limit number of people in courtroom
at any time.
• Pre-screening by courthouse staff upon entry to the courthouse.
• Questionnaire regarding COVID-19 exposure.
• Modified HVAC systems for optimal air filtration.

Jury trials, “the bedrock of fairness in our system of justice,”
have required particular attention to ensure both legal and
logistical best practices.
ers, evidence presentation, sidebars, configuration of counsel
tables, criminal case considerations, spectator seating, witness
placement, logistics of rest breaks in proceedings, and supervision of jurors.
• Deliberations, including both distancing during deliberations and
minimizing risk of overhearing due to louder discussion when
jurors are seated far apart, notetaking and questions, lunch and
snack coordination, pen and notebook provisions and disposal,
and potential juries of ten or fewer in criminal trials.
• Grand jury considerations.51
Specific trial protocols are left to districts themselves to foster tailoring protocols to the specific courthouse spaces available to a given
court, with each chief judge responsible for ensuring the well-being
of individuals in his or her courthouse.52 In making plans tailored to
their districts, courts may take judicial notice of CDC guidance, as
government publications “are matters of public record and can be
easily verified.”53
Although many mid-pandemic operations have felt unprecedented, courts have had some guidance for matters such as seating
arrangements. For instance, in 2002, almost two decades before the
COVID-19 pandemic, the Fourth Circuit approved a six-foot-distanced seating arrangement between a criminal defendant and his
counsel.54 Similarly, the First Circuit in 2000 approved of a seating
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•
•
•
•
•

Subdivided voir dire panels.
Vinyl sheeting or plexiglass between rows of jury boxes.
Limitations on number of attorneys at sidebar.
Live-streamed audio available by request.
Cleaning and sanitization measures.

For a short time when coronavirus case numbers stabilized, the
District of Nevada was able to safely hold one trial a week in both
Reno and Las Vegas.62 To schedule these trials, the court drew on a
plan first developed around 30 years ago, when a population boom
resulted in a shortage of judges for the district’s caseload. There,
the judges created a master calendar with all upcoming trials. One
judge would call the cases and schedule them by who announced
ready, then the judges presided based on their schedules. Similarly,
during the pandemic, the district created a master calendar and
asked litigants to announce ready. At one point, all criminal cases on
the docket resolved ahead of the docket call, and when a civil case
announced ready, it was able to proceed.63
Judge Milazzo held one in-person bench trial during the summer
when numbers had leveled somewhat. Although she described the
decision process regarding convening an in-person trial as “very
challenging,” Judge Milazzo said detailed planning and strict protocols—conveyed during a lengthy Zoom pretrial call with attorneys—
led to a trial that “moved seamlessly.”64

One of these strict protocols was Judge Milazzo’s requirement
that attendees remain in the courthouse for the duration of each trial
day, rather than coming and going. Since participants were not permitted to leave for lunch, Judge Milazzo offered refrigerator space for
brown bag lunches and also coordinated with court staff to retrieve
any meal deliveries lawyers ordered for themselves. She separated
counsel during lunch, with attorneys alternating days eating in the
jury room and in the back corner of the courtroom.65
Sanitary precautions were present throughout the trial. Attendees completed a questionnaire each morning before leaving home,
including taking their temperatures. Chambers routed this list to
the courthouse security officers for approval to enter. Temperature
checks were also conducted just outside the courtroom, but Judge
Milazzo emphasized that checks at home were important to not expose security officers and courthouse personnel that attendees may
encounter before reaching the courtroom itself.66
Inside the courtroom, each counsel table had a basket with
gloves, hand sanitizers, and an extra mask. Judge and court staff
wore masks at all times. Attorneys and witnesses wore masks except
when questioning at the podium or testifying on the witness stand,
which was surrounded by plexiglass. At the end of each day after
trial participants left (two at a time, five minutes apart, to minimize
risk of congregating in elevators or hallways), Judge Milazzo and her
case manager themselves used spray disinfectant and wiped down
counsel tables before going home.67
Judge Keith Starrett of the Southern District of Mississippi described in one October 2020 opinion how “judges from [his] district
[] spent many hours weighing the costs, benefits, risks, and rewards
of the various routes the Court could take.”68 He summarized the
conclusions they reached as, “[o]ur present circumstances undoubtedly require flexibility and ingenuity, and aspects of this trial will be
different than others the Court has provided. But the Constitution
doesn’t require the Court to provide Defendants a perfect trial, just a
fair one.”69

Jury Service and Representativeness
Concerns about participation in and representativeness of jury pools
have been raised in various literature during the COVID-19 pandemic. For instance, early in the pandemic, a “promotional article”
published by the National Association of Criminal Defense Lawyers
and written by jury selection firm Dubin Research & Consulting
discussed a study performed by Dubin where “74 percent of respondents indicated that they would be concerned about their health if
called to serve as a juror and would be anxious about being in close
proximity with other potential jurors.”70 Various commentators have
expressed worry about self-selection biases and exclusion of jurors
from medically vulnerable, minority, or low-income populations.71
Criminal defendants have objected to jury proceedings arguing, for
instance, “that ‘non-white jurors’ are disproportionately impacted
by COVID-19 … [and] that the jury panel at [a defendant’s] trial may
not represent a fair cross-section of the community as required by 28
U.S.C. § 1861.”72
First, regarding participation, Chief Justice Roberts wrote in December 2020 that “responses to jury summonses have met or exceeded [judges’] high hopes for the public’s willingness to participate in
the legal system during these very challenging times.”73 At least one
court noted that its jury summons response rate during the pandemic has been comparable to the pre-pandemic rate.74

Second, to successfully challenge a jury pool as failing to provide a
fair cross-section of the community, a defendant must—among other
requirements—demonstrate “systematic exclusion of [a] group in the
jury-selection process.”75 This “systematic exclusion” occurs “when the
underrepresentation is due to the system of jury selection itself, rather
than external forces.”76 Since exclusion must be both systematic and
internal to the process of selecting a jury, “a defendant cannot establish
a prima facie violation by relying solely on the composition of the
jury at his own trial.”77 Several courts have rejected fair cross-section
allegations based on pandemic influences, reasoning that challenging
pandemic-related juror response rates is based on external forces and
not the jury selection systems of the courts themselves.78

Juror Distraction and Anxiety
Some litigants have expressed concerns that “jurors, unable to ‘avoid
the psychological impact from the menace of COVID-19,’ will prove
unable ‘to devote sufficient care and attention to the complex [] matters at issue in this trial.”79 Although there are relatively few written
opinions on the topic, one vivid response comes from a Southern
District of New York opinion by Senior Judge Jed Rakoff:
On defendants’ theory, criminal trials ought to have been
prohibited throughout the years 1929-1945, since the backto-back Great Depression and World War II were far more
stressful than anything now being experienced. But, in any
event, defendants’ belittling view of jurors is contrary to the
robust, careful, and focused jurors that this Court has uniformly observed through several hundred jury trials over the
past nearly 25 years.80

Juror Social Media Use
With increased social media use before and during the pandemic, the
Judicial Conference issued new proposed model jury instructions
on the use of electronic technology to learn or communicate about
cases.81 These address both communications by jurors and “an even
newer challenge for trials such as this one—persons, entities, and
even foreign governments may seek to manipulate your opinions,
or your impartiality during deliberations, using [online] communications [or] fake social media accounts” as well as targeted online
advertising.82

Mask Wearing and Witness Credibility
A frequent question about pandemic practice is the effect of
mask-wearing on judicial proceedings. Some courts have addressed
masking of criminal defendants. For instance, when a defendant
opposed wearing a mask during trial, the Eastern District of New
York noted it could find “no authority or constitutional basis for
the notion that [a defendant’s] entire face must be fully visible to
the jury during trial.”83 Similarly, the Southern District of New York
rejected two co-defendants’ argument that jurors seated at the back
of a courtroom would not be able to see the defendants’ faces.84 The
court noted that “unless the defendants take the stand, it would be
wholly improper for the jury to treat the defendants’ appearance as
evidence of any kind.”85
The mask-wearing question has an additional dimension for criminal witness testimony, which involves the Confrontation Clause. In
some districts, courtrooms have been configured to permit unmasked testimony through distancing and placement of witnesses in
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the jury box.86 Other courts have chosen to offer witnesses the choice
of a mask or face shield.87 Still others require masks but note that
individuals may opt to buy and wear “full-coverage transparent face
masks, such as those designed to aid the deaf and hard-of-hearing
community.”88
One mid-pandemic judicial opinion described the Confrontation Clause as “far less sensitive to perceptual disturbances than is
supposed by [various] defendants.”89 Its “central concern … is to
ensure the reliability of the evidence against a criminal defendant by
subjecting it to rigorous testing in the context of an adversary proceeding before the trier of fact.”90 A jury should be able “to observe
the demeanor of the witness in making his statement, thus aiding the
jury in assessing his credibility.”91 Although there are four elements
to confrontation at trial—physical presence of the witness, testimony
under oath, cross-examination, and observation of demeanor by the
trier of fact92—courtroom procedures may interfere with an element
of confrontation without violating the Confrontation Clause as long
as the procedures are necessary to further an important public policy
and the reliability of the witness’s testimony is otherwise ensured.93
An August opinion by Judge Clay Land in the Middle District of
Georgia case United States v. Crittenden addresses mask requirements
for witnesses and concluded that its mask requirement did not violate the Confrontation Clause.94 Drawing from the Supreme Court, it
explained that the Confrontation Clause
enhances the accuracy of factfinding by reducing the risk
that a witness will wrongfully implicate an innocent person
and it serves a strong symbolic purpose by requiring adverse
witnesses at trial to testify in the accused’s presence, [as] “it
is always more difficult to tell a lie about a person ‘to his face’
than ‘behind his back’ and even if the lie is told, it will often be
told less convincingly.”95
The Crittenden court concluded that its masking requirement
would “in no way prohibit the Defendant and witnesses from looking
directly upon each other in person,” and that there was “no reason to
believe that it is any less difficult to tell a lie to a person’s face” while
wearing “a tiny piece of cloth covering only each witness’s nose and
mouth.”96 In a paragraph since quoted by several other courts evaluating mask requirements at trial, the Crittenden court wrote:
Demeanor includes the language of the entire body [and]
jurors will still be able to observe most facets of the witnesses’
demeanor. They can observe the witnesses from head to toe.
They will be able to see how the witnesses move when they
answer a question; how the witnesses hesitate; how fast the
witnesses speak. They will be able to see the witnesses blink
or roll their eyes, make furtive glances, and tilt their heads.
The Confrontation Clause does not guarantee the right to
see the witness’s lips move or nose sniff, any more than it
requires the jurors to subject the back of a witness’s neck to
a magnifying glass to see if the hair raised during particularly
probative questioning. Just as appropriate clothing will cover
other parts of witnesses’ bodies and potentially cover certain
muscle twitches in those areas, the jury will not be able to
see the masked witness’s entire facial expressions. The masks,
however, will not prevent observation of other aspects of their
body language.97
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The Crittenden court rejected a similar challenge from the prosecution regarding masking of jurors during jury selection. It applied
the same framework and concluded that, while “under normal circumstances, being able to see a potential juror’s full facial expressions
may be tactically preferable,” the court was “unconvinced that it
[was] required by the Constitution.”98

Settlement Conferences
In some districts, settlement conference statistics have been fairly
consistent compared to before the pandemic. Judge Jones suspects that virtual mediations may be a holdover in his district after
pandemic restrictions ease, as lawyers have adapted well and access
to decisionmakers has increased where out-of-state parties can join
by video call.99 Other districts have noticed increases in settlement
frequency.100
Still other judges’ experiences have been that the rapport-building process of an in-person settlement conference cannot be replicated. “It’s a tricky operation and I haven’t found it particularly effective,” said Magistrate Judge Cleary. “Maybe it requires development
of a whole new skill set and I haven’t really identified it or developed
it yet, but I find it really difficult opposed to the days when you could
have the plaintiff, for example, sitting right across the table from you
and I could engage with that person directly and talk to them and tell
them why I thought their case had problems and why I thought they
were over-valuing their case and I could go in the other room and do
the same thing with the defendant.”101
Magistrate Judge Cam Ferenbach of the District of Nevada
initially found that settlement conferences presented a challenge
because of the many dynamics involved but has since found that “if
you have a situation where everyone is motivated to settle, video
works pretty well.”102 One surprise was the way video affects the
spatial dynamic of a settlement conference, as people participating
are closer and more visible on webcams than they are when sitting
across a conference table. “It’s a more intense interaction, which can
be helpful. At the same time, there can be interference...if there are
things happening when you’re outside the ‘room,’ it’s a lot harder to
pick up where everyone was.”103

Naturalizations
Naturalizations—perhaps the most joyful events at federal courthouses—have also had procedural modifications during the pandemic.
Judges in Detroit and Scranton, Pa., offered drive-through naturalizations. Magistrate Judge Elizabeth Stafford of the Eastern District of
Michigan described the drive-through naturalizations as “especially
meaningful” because she “witnessed the dedication of [U.S. Citizenship and Immigration Services] professionals to innovate so that they
could continue to serve immigrants during the pandemic. During this
challenging time, seeing such humanity from both the new citizens
and the professionals who serve them was nothing short of inspiring.”104 Judge Malachy Mannion of the Middle District of Pennsylvania
described the Pennsylvania naturalization as “a little extra work and a
little extra talk,” but all in all “a great ceremony.”105 Judge Jones agreed,
saying he looks forward to future indoor naturalizations where judges
can spend more time bonding with new citizens but is proud of how
the drive-through program developed.106
Judge Ferenbach highlighted the District of Nevada’s success
with video-conferenced naturalizations.107 Before the pandemic, the
District of Nevada would perform around 200 naturalizations every

other week. After postponing to adapt during the pandemic, U.S.
Customs and Immigrations Services developed a space and process
for video-conferenced naturalizations with a shorter ceremony and
fewer participants. New citizens have been “thrilled” to be able to
complete the process, and the district has caught up on the backlog
of postponed naturalizations.

Conclusion
Just like the rest of society, courts have had great challenges in the
past year, whether teleworking, presiding over in-person proceedings while wearing personal protective equipment, or maneuvering
the dynamics of convening a settlement conference on a screen. Nevertheless, several judges reflected on the events of the year with hope
for the future. Trial and appellate judges from the Southern District
of Texas even brought some levity. In November 2020, they released
a cover of “You’ll Be Back” from the musical Hamilton, with Fifth
Circuit Judge Jennifer Walker Elrod and Southern District of Texas
Judge Charles Eskridge taking the lead and other judges joining in at
the end of the video.108 The rewritten lyrics are tailored to pandemic
court operations, such as
You say that COVID-19’s all but driven your good times away.
You cry the courts are all closed, leaving no jury trials to try.
Why so sad? Despite all that’s changed, litigation will be here
to stay. No need to be mad, remember despite social distance,
we’re your bench ….
We’ll be back like before, all those judges who you know and
adore. We’ll shake hands, maybe hug, once there’s a cure for
this dratted bug. So for now, just sit tight, we will see each
other through this plight. ‘Cause when push comes to shove,
it’s your bench, bar, and colleagues you’ll remember that you
love.109
All in all, “maybe a silver lining of this dreadful disease is that
it’s taught us all to communicate and be a little more understanding
with each other. I’m really heartened by how everyone has handled
it,” said Judge Jones.110 Magistrate Judge Cleary agreed: “Everybody
knows we’re all in this boat together and we’ve got to help one
another.”111 
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Getting to Federal
Court in a “Snap”

LESLIE PAUL MACHADO AND C. QUINN ADAMS

E

arly in the first semester of Civil Procedure,
most first-year law students learn that a
defendant can, in certain circumstances,
remove a civil case originally brought in
state court to the federal district court in which the
case could have been brought. The most common
bases for removal are federal question or diversity
jurisdiction.

in state court. Before the plaintiff can serve the in-state defendant,
the case is removed to federal court. The removing defendant argues
the forum-defendant rule prevents removal only where “any of the
parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.” Because the in-state
defendant has not been served at the time of removal, the removing
defendant argues, the case is removable (assuming the other requirements for removal are satisfied).
To date, three federal appeals courts have directly considered
whether a snap removal was proper. Each has endorsed the practice.

Often omitted in Civil Procedure (but perhaps touched upon in
Federal Courts), is that, even where there is diversity between the
parties, and the amount in controversy is in excess of $75,000, a case
removable solely on the basis of diversity jurisdiction “may not be
removed if any of the parties in interest properly joined and served as
defendants is a citizen of the State in which such action is brought.”1
This is commonly referred to as the “forum-defendant” rule.
“The historical rationale for diversity jurisdiction was that
out-of-state parties might be subjected to undue prejudice in state
courts, and thus ought to be afforded the opportunity to have their
cases tried in an impartial forum.”2 “The need for such protection is
absent,” therefore, “in cases where the defendant is a citizen of the
state in which the case is brought.”3 As such, “[i]n the usual case,
application of the forum defendant rule is straightforward: a defendant is sued in a diversity action in the state courts of its home state,
is served in accordance with state law, attempts to remove the case,
and is rebuffed by a district court applying Section 1441(b)(2).”4
Recently, however, defendants have started removing cases based on
diversity jurisdiction even where one of the defendants is a citizen of the
state in which the action was brought. The procedure, often called “snap
removal,” relies on the precise language used in the forum-defendant
rule, more immediate notification of new lawsuits through electronic
services, and the actions of quick-acting defendants.
In a snap removal scenario, an out-of-state plaintiff sues an instate defendant (alone, or in addition to an out-of-state defendant)

Third Circuit
The first circuit court to directly consider a snap removal was the
Third Circuit in Encompass Insurance Company v. Stone Mansion
Restaurant Inc.5 There, an out-of-state insurance company filed a
contribution action against an in-state defendant. Before the plaintiff
served the in-state defendant, the latter removed the case to federal
court. The federal district court denied the plaintiff ’s motion to
remand, reasoning that, because the in-state defendant had not been
served at the time of removal, the forum-defendant rule did not
prohibit removal. After the district court granted the defendant’s
motion to dismiss, the plaintiff appealed both the denial of its motion
to remand and the dismissal of its lawsuit.
The Third Circuit held that “the language of the forum defendant rule in section 1441(b)(2) is unambiguous. Its plain meaning
precludes removal on the basis of in-state citizenship only when the
defendant has been properly joined and served.”6 Although the plaintiff argued it was “nonsensical” and “inconceivable” that Congress
could have contemplated removal turning on the timing of service,
the Third Circuit disagreed:
Our interpretation does not defy rationality or render the statute nonsensical or superfluous, because: (1) it abides by the
plain meaning of the text; (2) it envisions a broader right of
removal only in the narrow circumstances where a defendant
is aware of an action prior to service of process with sufficient
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time to initiate removal; and (3) it protects the statute’s goal
without rendering any of the language unnecessary.7
The Third Circuit acknowledged the concern “that technological
advances since enactment of the forum defendant rule now permit
litigants to monitor dockets electronically, potentially giving defendants an advantage in a race-to-the-courthouse removal scenario.”8
It explained, however, that “[i]f a significant number of potential
defendants (1) electronically monitor dockets; (2) possess the ability
to quickly determine whether to remove the matter before a wouldbe state court plaintiff can serve process; and (3) remove the matter
contrary to Congress’ intent, the legislature is well-suited to address
the issue.”9

The statute plainly provides
that an action may not be
removed to federal court
on the basis of diversity of
citizenship once a homestate defendant has been
“properly joined and served.”
Second Circuit
The Second Circuit agreed with the Third Circuit’s reasoning in Gibbons v. Bristol-Myers Squibb Company.10 There, two pharmaceutical
companies incorporated in Delaware removed numerous products
liability cases from Delaware state court to federal court before the
plaintiffs served them. The plaintiffs argued that, because the only
basis for federal court jurisdiction was diversity of citizenship, the
defendants’ status as Delaware citizens meant that the forum-defendant rule prohibited the removal. The district court disagreed
and held that § 1441(b)(2) was no obstacle to removal. The Second
Circuit agreed with the Third Circuit that the plain language of
§ 1441(b)(2) controlled the outcome:
The statute plainly provides that an action may not be removed
to federal court on the basis of diversity of citizenship once a
home-state defendant has been “properly joined and served.” 28
U.S.C. § 1441(b)(2) (emphasis added). By its text, then, Section
1441(b)(2) is inapplicable until a home-state defendant has
been served in accordance with state law; until then, a state
court lawsuit is removable under Section 1441(a) so long as a
federal district court can assume jurisdiction over the action.11
Although the plaintiffs argued this result was “absurd,” because
the purpose of the removal statute is to prevent an out-of-town
defendant from being “home-towned” and this concern is not implicated where a defendant is from the forum, the Second Circuit found
this argument unavailing in light of the “statute’s express language.”12
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Fifth Circuit
In April 2020, the Fifth Circuit became the third circuit court to
formally endorse the practice of snap removal in Texas Brine Company LLC v. American Arbitration Association.13 There, a New York
defendant removed a case from Louisiana state court to federal court
before two Louisiana defendants could be served. The district court
denied the plaintiff ’s motion to remand, holding that the removal
statute’s plain language did not bar the snap removal. After the district court granted the defendants’ motions to dismiss, the plaintiff
appealed both the removal and the dismissal.
Like the Second and Third Circuits, the Fifth Circuit found that
the plain language of the statute allowed the snap removal:
By Section 1441(b)(2)’s terms, this case would not have been
removable had the forum defendants been “properly joined
and served” at the time of removal. Minyard and DiLeo had
not been served, though. When the AAA filed its notice of
removal, the case was “otherwise removable”—as required by
Section 1441(b)—because the district court has original jurisdiction of a case initially filed in Louisiana state court in which
the parties are diverse. The forum-defendant rule’s procedural
barrier to removal was irrelevant because the only defendant
“properly joined and served,” the AAA, was not a citizen of
Louisiana, the forum state.14
And, like the Second and Third Circuits, the Fifth Circuit rejected
the plaintiff ’s argument that this outcome was absurd.15

Other Circuits
Two other federal appeals courts have briefly touched on the issue
of “snap removal” without endorsing or rejecting the practice. Nonetheless, these decisions are illustrative of how these courts may rule
in the future.
The Sixth Circuit appeared to sanction snap removal in a footnote
in its 2001 decision in McCall v. Scott, stating that “[w]here there
is complete diversity of citizenship … the inclusion of an unserved
resident defendant in the action does not defeat removal ….”16 However, courts within and without the Sixth Circuit have categorized
this statement as dicta and declined to follow it.17 District courts in
Tennessee,18 Kentucky,19 and Michigan20 are split, with some approving snap removal and others rejecting it, while it appears that both
federal districts in Ohio have rejected the practice.21
The Eleventh Circuit also encountered a snap removal in its 2014
decision in Goodwin v. Reynolds.22 There, the widow of a man killed
in a tractor-trailer accident filed suit against the driver and two other
defendants in Alabama state court. While one of the defendants
was an Alabama resident, the two others were not. The out-of-state
defendants removed the case to federal court before the plaintiff
could effectuate service. The plaintiff moved to remand the case, or
alternatively, to dismiss her complaint without prejudice. Although
the federal district court denied remand, holding that snap removal
was appropriate under the plain text of the removal statute, it granted
the plaintiff ’s request to dismiss her complaint without prejudice.23
On appeal, the defendants argued that allowing the dismissal without
prejudice was an abuse of discretion.
The propriety of the defendants’ snap removal was not before
the Eleventh Circuit because the appeals court assumed that the
district court’s decision concerning the plain language of the removal

statute was correct.24 However, the Eleventh Circuit agreed that
Congress included the “properly joined and served” language to
prevent gamesmanship by plaintiffs—such as by adding an in-state
defendant that the plaintiff never intends to serve simply to prevent
an out-of-state defendant from removing the case.25 The Eleventh
Circuit concluded that, because the removal statute was not intended
to sanction gamesmanship by defendants, the district court was well
within its discretion to allow a dismissal without prejudice.
Goodwin suggested that the Eleventh Circuit was open to the
plain language reading of the removal statute, with some exceptions where there was gamesmanship by the defendants. However,
post-Goodwin decisions by district courts in the Eleventh Circuit
seem to define the very act of snap removal itself as gamesmanship.26
Accordingly, those courts hold that “snap removals undermine the
very purpose for the forum defendant rule’s existence.”27

Similarities and Differences
A 2018 article in the Cincinnati Law Review noted that “most courts
rejected the use of the snap removal device between 2012 and
2014.”28 When that article went to print, the Third Circuit’s Encompass decision was the only federal appeals court decision directly
addressing the issue of snap removal. The author noted that the Third
Circuit’s decision would likely give “the go-ahead to defendants” and
expected that “the number of snap removals will likely increase.”29
While it is not clear whether the statistics bear out this prediction,
the three federal appeals courts, unlike the scattershot approach
taken by federal district courts, have followed a relatively uniform
approach to the question of snap removal.
First, all three endorse a plain reading of the removal statute.
Second, all three hold that a case may be removed until the in-state
defendant has been properly joined and served. Third, all three reject
the claim that allowing snap removal is absurd.
It is less clear, however, whether all three agree that the in-state
defendant can remove the case before being served. The Second
and Third Circuits clearly held that an in-state defendant could do
so, even where that defendant is the only one in the case. The Fifth
Circuit did not squarely address this issue because the removing
defendants in Texas Brine were not residents of the forum. However,
the Fifth Circuit took pains to note that it was “of some importance”
“that the removing party is not a forum defendant.”30 While it is an
exercise in reading judicial tea leaves, this disclaimer suggests that
the Fifth Circuit may be reticent to allow snap removal if the removing defendant is the in-state defendant.
Descending to the district court level, the caselaw is a morass
and likely needs time to apply the recent decisions from the federal
appeals courts. While district courts have taken varying approaches
to the question, three general approaches arise from a review of the
relevant cases.
First, many courts reject the plain language approach and describe snap removal as “absurd.” While these courts adopt a variety
of reasons for this conclusion, the most salient seems to be the idea
that “Congress intended the ‘joined and served’ part of the forum
defendant rule to prevent gamesmanship by plaintiffs,” and allowing
snap removal would “turn Congressional intent on its head by allowing defendants to employ gamesmanship by rushing to remove a
newly filed state court case before the plaintiff can perfect service on
anyone.”31 Under this reading, the forum defendant rule is absolute,
and “a forum defendant cannot remove to federal court even if the

forum defendant has not been ‘properly joined and served.’”32
Next, some courts hold that the plain language of the removal
statute permits snap removal, but only when one of the defendants
has been served.33 These courts reason that “the use of the word ‘any’
in ‘any parties in interest properly joined and served’ necessarily
mean[s] ‘that the statute assumes at least one party has been served”
and add that “ignoring that assumption would render a court’s
analysis under the exception nonsensical and the statute’s use of ‘any’
superfluous.’”34 If the sole defendant is also an in-state defendant,
then removal is impossible under this approach. Likewise, if there
are in-state and out-of-state defendants but the plaintiff serves the
former first, removal is also impossible.35 Courts taking this approach
believe that it allows a plaintiff to “preserve its choice of state forum
by serving the forum defendant before any others.”36
Finally, there are those courts that follow the Second and Third
Circuits and hold that any defendant (including the forum defendant) can remove the case before the plaintiff effects service, even
if the sole defendant is an in-state defendant. The Northern District
of Illinois’ recent decision in I.T.M., et al., v. Midwest Can Company,
LLC, et al. exemplifies this approach.37 There, relying on the plain
language of the statute and noting the decisions by the Second,
Third, and Fifth Circuits, the district court permitted removal by
two in-state defendants because they removed the case before the
plaintiff served them.38 Likewise, Judge Lindsey Koh of the Northern
District of California recently affirmed that a single forum defendant
can remove a case to federal court so long as that defendant has not
yet been served.39 Finally, Chief Judge Beryl A. Howell of Washington, D.C., recently permitted removal by both an in-state and an
out-of-state defendant before either had been served.40

Recommendations
Some have proposed changes to the removal statute to curb snap
removal. For example, some argue that Congress should amend the
statute to “allow the plaintiff to counter snap removal by serving one
or more in-state defendants after removal.”41 “Under the proposal,
if the plaintiff takes that step within the time for service of process
allowed by the Federal Rules of Civil Procedure, and motion to remand is made within 30 days thereafter, the district court must send
the case back to state court.”42 On Feb. 7, 2020, a bill was introduced
in the House that, if passed, would have permitted a plaintiff to overcome a snap removal by serving the forum defendant within 30 days
of removal.43 Others have suggested more drastic measures, such as
removing the “and served” language from the removal statute and
moving to an “improper joinder” analysis for questions or removal
or prohibiting defendants from removing the case before they are
served.44
In the interim, for plaintiffs who want a case to remain in state
court, it is crucial to serve at least one in-state defendant first and to
do so as quickly as possible. Even under the pure textualist approach
to the removal statute, the plaintiff has a home in state court if she
can serve the in-state defendant before any other defendant removes.
In those jurisdictions that frown upon an in-state defendant
removing the case (even before service), one strategy might be to sue
only the in-state defendant, serve that in-state defendant, and then
amend the complaint to include the out-of-state defendant. In this
scenario, by the time the out-of-state defendant is sued, the in-state
defendant has been served and removal is impossible.
Finally, in those many jurisdictions where the propriety of a snap
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removal is unsettled, a plaintiff suddenly finding himself or herself in
federal court via a snap removal certainly can cite numerous federal
district court decisions that look askance at snap removal and find it
“absurd” or label it as “gamesmanship.”

Conclusion
The federal appeals courts that have decided the issue have unanimously held that snap removal is allowed under a plain reading of the
removal statute. To be sure, there are numerous district court opinions to the contrary, and it falls to litigants to know the controlling
(and sometimes conflicting) authority in the jurisdiction where
they are litigating. Additionally, the Eleventh Circuit’s decision in
Goodwin, and the cases that have relied upon it since, appear to be a
precursor to a possible circuit split on the issue. A final answer to the
question may come only from Congress changing the removal statute
or from the Supreme Court settling the issue. 
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Telework as a Reasonable
Accommodation in the
Era of COVID-19 and Beyond
CATHERINE SCOTT

A

t the forefront of employers’ and
employees’ minds is the question of what
will happen to the largely remote world
after the ongoing COVID-19 pandemic
ends. Some employers have already mandated that
employees return to the workplace in person. Some
large companies, including Facebook and Twitter,
have indicated they intend to continue allowing at
least some of their employees to work from home
“indefinitely.” But, for many employers, the choice
as to when and how to bring employees back to the
workforce remains an issue that is likely open to
debate for some time

Making matters more complicated are issues that have arisen
surrounding telework as a reasonable accommodation for employees
with a disability under the Americans with Disabilities Act (ADA)
during the era of COVID-19, and whether accommodating an employee’s disability by allowing them to work from home will survive
the pandemic. Like any disability case, the answer largely depends
on the facts present. However, it’s safe to say employment agencies
and the courts are likely to take a closer look at the issue of telework,
knowing that many employers were able to successfully sustain a
largely remote workforce for a year or longer.
The Equal Employment Opportunity Commission (EEOC) has
issued extensive guidance on the issue of telework during the pandemic to guide employers, but it has largely refrained from addressing how the issue will be looked at once the pandemic is over. This
issue was examined for one of the first (but certainly not the last)
times by the U.S. District Court for the District of Massachusetts in
Peeples v. Clinical Support Options, Inc.,1 a case that will likely have

far-reaching implications as employers and employees navigate these
issues in the coming year.

Telework as a Reasonable Accommodation Under the ADA
Prior to COVID-19
The ADA requires employers with 15 or more employees to provide
reasonable accommodation for qualified applicants and employees
with disabilities.2 A reasonable accommodation is any change in the
work environment or in the way things are customarily done that
enables an individual with a disability to apply for a job, perform a
job, or gain equal access to the benefits and privileges of a job.3 The
ADA does not, however, require an employer to provide a specific
accommodation if it causes undue hardship, i.e., significant difficulty
or expense,4 and does not require an employer to necessarily provide
an employee with the accommodation he or she requests, so long as
another accommodation would be reasonable and allow the employee to perform the essential functions of the position.5
Prior to the onset of COVID-19, the EEOC had issued guidance
on whether and when an employee was entitled to work from home
as an accommodation for his or her disability. The EEOC was clear
that permitting an employee to work from home could be a reasonable accommodation, even if the employer did not have a formal
telework program in place. To establish whether telework was an
appropriate reasonable accommodation, the employer and employee
would first need to engage in an “interactive process” in which they
identified the essential functions of the position and deciding whether those essential functions could be performed while working from
home. The EEOC advised that several factors should be considered
in determining whether working from home would be a feasible
accommodation, including:
• The employer’s ability to supervise the employee adequately.
• Any duties that require use of certain equipment or tools that
cannot be replicated at home.
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• A
 ny need for face-to-face interaction and coordination of work
with other employees.
• Any necessary in-person interaction with outside colleagues,
clients, or customers.
• The position in question requiring the employee to have immediate access to documents or other information located only in the
workplace.
The EEOC cautioned, however, that employers should not deny
a request to work from home solely because a job involves some
contact and coordination with other employees, as meetings could
be conducted effectively by telephone and email. The EEOC also instructed that employers could consider a part-time work-from-home
schedule if that would meet both the employer’s and employee’s
needs. Employers are allowed to propose in-office accommodations,
including an alternate work schedule, even if it is not the preferred
accommodation of the employee.6
In applying the EEOC guidance, federal courts often grappled with
the question of whether on-site attendance was an essential function of
an employee’s position, often coming to differing conclusions.7

Telework as a Reasonable Accommodation During
COVID-19
In March 2020, given the ongoing COVID-19 pandemic and the
various government orders in place for the shutdown of businesses
across the country, the EEOC issued additional guidance related to
the ADA and telework. The EEOC continued to advise employers to
engage in an interactive process with employees with disabilities as to
whether they could perform the essential functions of their positions
from home during the COVID-19 pandemic. The EEOC further
advised that even if employers had granted telework as an accommodation to individuals due to the ongoing COVID-19 pandemic, it was
not required to implement a formal work from home policy upon
returning to the workplace. The EEOC’s guidance was clear that even
if an employer had excused an essential function during the COVID-19
pandemic in allowing employees to work from home, it did not have to
continue excusing performance of the essential function after a return
to the workplace. The EEOC cautioned, however, that for employers
who had refused requests for telework as a reasonable accommodation
prior to the pandemic, but have now allowed employees to telework,
such temporary work from home arrangements would be considered
in an analysis of whether onsite attendance was an essential function
of a position and whether allowing employees to telework causes an
undue hardship on the employer. Employees could use teleworking
during the pandemic as evidence demonstrating they could perform
all essential functions of the position from home. The EEOC advised
that employers should consider any new requests to work from home
in light of their and their employees’ experiences coming out of the
COVID-19 pandemic.8

The Peeples Decision
In Peeples, the employee/plaintiff (“they,” “them,” “their”) brought
an action under the ADA for discrimination, a failure to accommodate, and a hostile work environment and sought a preliminary
injunction against their employer to be allowed to work from home
during the COVID-19 pandemic. The employee (who held a manager-level position at a nonprofit center) suffered from asthma, alleged
that they had increased vulnerability to contracting COVID-19, and
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requested to be able to work from home as an accommodation under
the ADA. As part of their claim, the plaintiff alleged they worked
from home—per their doctor’s recommendation—during the onset
of the COVID-19 pandemic between March and May 2020. In May
2020, the employer indicated it wanted managerial-level employees to return to the office in mid-May 2020. The plaintiff submitted
another doctor’s note requesting they be able to continue working
from home; the employer allowed such a request, and the employee
continued successfully working from home until June 2020. In June
2020, the employer denied the plaintiff ’s request to work from home,
stating it was not approving work-from-home requests because
managers were needed on site to support operations. The employer
stated that the plaintiff ’s job duties would remain the same on site as
they had been while teleworking. The plaintiff alleged that the employer did not engage in an individualized assessment as to whether
the they could continue to perform the essential functions of their
position while working from home or whether the plaintiff working
from home would cause an undue burden on the business.9
After exhausting available leave time, the plaintiff returned to the
workplace in July 2020. The plaintiff noted that none of the personal
protective equipment, including masks, hand sanitizer, and wipes,
had been provided by the employer. A few days later, the employer
provided the plaintiff with four KN95 masks. The plaintiff indicated
they could not perform the essential functions of the job while wearing a mask, especially while interacting with children. The plaintiff
further believed they could not safely eat or drink in the building,
causing them to become dehydrated and having to eat lunch in their
car. The plaintiff also indicated they were exposed to other employees who were not wearing masks in the workplace. The plaintiff
reiterated their request to work from home and provided a letter
from their allergist. The plaintiff ’s supervisor also provided a letter
in support of the plaintiff, affirming that all of the plaintiff ’s essential functions could be performed from home. The employer again
denied the plaintiff ’s request to work from home, reiterating that all
managers were expected to be in the office. In response to the denial,
the plaintiff tendered a conditional resignation to take effect in
September 2020 and indicated they would rescind their resignation if
they were allowed to work from home. The employer responded by
informing the plaintiff that if they attempted to work from home, it
would “enforce [its] applicable policies.”10
The U.S. District Court for the District of Massachusetts heard
argument on the plaintiff ’s motion for a preliminary injunction.11
The court first analyzed whether the plaintiff was likely to succeed
on the merits of their claim that the employer had failed to reasonably accommodate their disability in refusing to allow them to work
from home.12 The court analyzed the likelihood of success as to three
elements (1) whether the plaintiff was disabled within the meaning
of the ADA; (2) whether they were able to perform the essential
functions of the job with or without a reasonable accommodation;
and (3) whether the employer failed to accommodate the employee’s
disability.13 The court noted that an employee’s request for accommodation triggered a duty on the part of the employer to engage in
an interactive process, or a meaningful dialogue with the employee,
to find the best means of accommodating the disability.14
The court first found that the plaintiff was likely to prevail in
a showing that their asthma during the COVID-19 pandemic was
a disability.15 The court found that the plaintiff ’s frequent asthma
attacks and difficulty breathing could constitute an impairment of a

major life activity.16 The court further noted that, because the plaintiff was at a higher risk for serious illness or death if they contracted
COVID-19, they would likely be able to state a claim for disability
under the ADA.17
The court also found the plaintiff would be able to show they
were capable of performing the essential functions of their job
because they provided evidence of such from their supervisor. The
court then analyzed whether there was evidence the plaintiff made
a request for a reasonable accommodation that the employer failed
to accommodate. The court found that the plaintiff ’s request to
telework was a request for a reasonable accommodation that enabled
them to perform the essential functions of their job. The court also
analyzed whether the employer’s proposed alternative accommodations—KN95 face masks; hand sanitizer; wipes; an air purifier; and a
separate, private workspace in the area of the building with less foot
traffic—were sufficient alternatives to working from home. The court
found these were not in fact reasonable accommodations to address
the employee’s disability, but rather, “workplace safety rules.” The
court also found that it was not sufficient to offer the plaintiff accrued
time off or a personal leave of absence in lieu of working from home
because the plaintiff had not requested time off and did not need to
recover from an impairment but was seeking to perform the essential
functions of their job. The employer had not engaged in the interactive process as to whether working from home was a reasonable
accommodation when it failed to analyze on an individualized basis
whether the employee could perform the essential functions of their
job from home.18
The court then analyzed whether the plaintiff would suffer irreparable harm if not allowed to work from home. The court found that
the plaintiff would suffer irreparable harm because of the ongoing
pandemic, the potential loss of employment when facing a high rate
of unemployment due to the pandemic, and the potential loss of
health insurance. The court further noted that an employer was not
one to opine on health risks to employees and left that determination
to the employee’s healthcare providers.19

largely uninterested in the alternative accommodations proposed by
the employer, including personal protective equipment and a private
workspace with less foot traffic, and even stated that such accommodations were not in fact accommodations at all. Such a finding largely
ignores the long-followed principle that employers are not required
to offer employees the accommodation of their choice, but rather,
the accommodation that allows them to do the essential functions of
their position. The Peeples decision largely flips the analysis to determine whether the employee can perform all of the essential functions
of the position from home (and whether they were doing so during
the initial period of the pandemic), and then analyzing whether the
employer had any reason to refuse the request to work from home.
Such a shift in jurisprudence has several implications for employers and employees moving forward. First, all employers should
weigh the advantages and disadvantages of implementing a formal
telework policy for their business, especially where they had employees working from home for at least a part of the pandemic. Second,
employers should continue and/or implement practice management
procedures, including thorough and clear documentation concerning employees’ performance that should discuss those employees’
ability (or lack thereof ) to work from home. As the court in Peeples
made clear, an employer’s obligation to undertake an individualized
assessment of the request for reasonable accommodation is paramount and will ultimately be scrutinized by courts. Third, employers should revisit their job descriptions and essential functions of
positions to make a determination as to whether and to what extent
on site attendance is an essential function of the position. To the extent employers determine on site attendance is an essential function
of the position, employers should document the reasons for such
determination.
Employers should also continue to stay on top of the latest
guidance issued by the EEOC. The EEOC has continued to update
its guidance for employers moving through the pandemic and will
likely do so again as more employees become vaccinated, employers
re-open, and individuals return to the workplace. 

Impact of Peeples on Telework as Reasonable
Accommodation
The Peeples decision is one of, if not the first, decision in the country
pertaining to how courts will analyze an employee’s request to
work from home as a reasonable accommodation under the ADA
during and after the pandemic. Prior to the pandemic, federal courts
seemed to largely defer to an employer’s assessment and understanding of employees’ abilities to work from home and the potential
impact this would have on an employer’s business. For example,
the Sixth Circuit, in Equal Employment Opportunity Commission v.
Ford Motor Co., opined, “[M]ost jobs require the kind of teamwork,
personal interaction, and supervision that simply cannot be had in
a home office situation.”20 Prior to the pandemic, “the inquiry into
essential functions [was] not intended to second guess an employer’s
business judgment with respect to production standards.”21
However, given new guidance from the EEOC and the language
in Peeples, it seems likely courts will no longer defer to an employer’s
assessment of its onsite needs, especially where there is evidence that
employees successfully worked from home during the pandemic. As
in Peeples, there may also be evidence introduced that that employee
specifically was able to work from home successfully during the pandemic, even if others were not. Moreover, the Peeples court seemed
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Book Reviews

Halfway Home: Race,
Punishment, and
the Afterlife of Mass
Incarceration
By Reuben Jonathan Miller
Little, Brown and Company, Cambridge, 2021
352 pages, $20.81

Reviewed by Elizabeth Kelley

Most judges, prosecutors, criminal defense
lawyers, and certainly members of the
public believe that when an offender exits
the prison gates, he or she has completed
his or her sentence. In fact, for many of us,
our image of release from prison has been
romanticized. We think of Brooks, the
elderly inmate played by James Whitmore
in the 1984 film The Shawshank Redemption.
When Brooks is released after serving 50
years in prison, he easily finds an apartment
and a job bagging groceries. However, the
film shows that Brooks is lonely for his
former home and prison buddies, and in
the depths of depression, he hangs himself.
Reuben Jonathan Miller’s compelling new
book, Halfway Home: Race, Punishment, and
the Afterlife of Mass Incarceration, shatters
that myth.
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Reuben Jonathan Miller is an assistant
professor at The University of Chicago
Crown Family School of Social Work, Policy
and Practice. Certainly, this position and
Miller’s other academic achievements make
him well-qualified to write this book. Yet it is
who he is—an African American male born
in 1972, raised by his grandmother with a
father and brothers in prison—that makes
this book personal. It is this dichotomy—the
scholarly and the personal—that enriches
Miller’s writing and provides the structure of
the book.
As a country, we have spent the last few
years engaging in a serious public debate
over the merits (or lack thereof ) of mass
incarceration. We have educated ourselves
on the disproportionately high numbers of
black and brown people who are incarcerated. We have examined the economic and
human costs of mandatory minimums and
three-strikes sentences. We have developed
programs to divert first-time nonviolent
offenders as well as people with substance
abuse and mental disability issues out of the
criminal justice system. Most recently, at the
federal level, we have enacted the First Step
Act and expanded Compassionate Release.
Yet the piece of criminal justice reform that
is overlooked is re-entry—what Miller calls a
“supervised society.”
… [A] hidden social world and an
alternate legal reality. The prison lives
on through the people who’ve been
convicted long after they complete
their sentences, and it lives on
through the grandmothers, lovers,
and children forced to share their
burdens because they are never really
allowed to pay their so-called debt to
society. (p. 8).
Halfway Home impressively assembles
statistics and stories about people with criminal records. Almost 20 million Americans
are burdened by a criminal record. The obstacles they encounter—significant as well as
petty and arbitrary—prevent most from ever
emerging from the trauma of incarceration
and the stigma of a conviction.

Admittedly, public sympathy is never
going to extend to a convicted sex offender
who is forbidden from living near a school or
to a violent offender prevented from owning
a gun. But the stories of people profiled in
Miller’s book not only gain the reader’s sympathy but also inspire outrage at a system
that punishes people who regret a colossal
mistake, often made when they were young,
and who are genuinely struggling to turn
over a new leaf.
Miller’s older brother, Jeremiah, is an
example of this struggle. Pick your metaphor: Catch-22 or Sisyphus. We are introduced to Jeremiah early in the book when
Miller recounts all the money and other
items he sends to his incarcerated brother
to preserve a modicum of humanity, like
phone and commissary money, or books
and magazines from the publisher. Jeremiah
is an endearing, likable fellow who is immensely proud of his younger brother, the
professor. His disposition is always sunny,
and he is constantly looking for a favor,
which Miller invariably grants. Jeremiah
is about to be released from a prison in
Michigan, but Miller lives in Chicago. Jeremiah can’t cross state lines while on parole,
so living with Miller and his family is out
of the question. Miller tries to find him a
suitable apartment, which of course, Miller
will have to pay for. It’s nearly impossible to
find a landlord who will rent to a convicted
felon. Miller finds a room in a friend’s basement. But when a parole officer inspects
the housing, he learns that the owner has
a dog, and parolees aren’t allowed to live
with dogs. Jeremiah has to spend a couple
extra months in prison while suitable housing is again found.
Jeremiah is a grown man, so the entry-level jobs he does land—washing dishes
and making tortillas—don’t satisfy him. He
is then given a grant to take a truck-driving
class so that he can get a job where he can
earn real money and gain self-respect. But
once again, he hits a wall: no one will hire
him because the rules of parole won’t allow
him to cross state lines, and even local routes
would require him to be out past his curfew.
Meanwhile, Jeremiah picks up a series of

technical parole violations, such as being late
to meet with his parole officer, and stands in
danger of being sent back to prison.
Halfway Home should provoke a serious
discussion by the public about the collateral
consequences of conviction. For meaningful
change to occur, there must be awareness,
and then a groundswell of support. Halfway
Home has received favorable reviews from
numerous outlets, including National Public
Radio and the New York Times. Miller makes
palpable the sights, sounds, and smells of jail
and prison life.

families, neighborhoods, and communities
from the devastation imposed on them. 
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I’d grown accustomed to the sounds
of buzzers and gray steel doors shutting and locking behind me. … The
smell of must, instant coffee, hastily
brushed teeth, unwashed jumpsuits,
and stomach flu tells you precisely
where you are. (p. 3).
Miller’s portrait of prisons in America
underscores the absurdity of any expectation
that people will emerge from such a dehumanizing experience and be fully functional
members of society.
Behind the walls and Plexiglas and
locked, sallow, whitewashed cinder-block corridors, men sometimes
chained, shuffle single file down the
hallways. Even those who walk freely
do so in rows.
The jargon thrown around in this jail
doesn’t seem to describe the things
men do. Movement, meds, and yard
seem best fit for herding cattle. When
“feeding time” is announced, some
man in oversize khakis hauling an
industrial-strength black garbage bag
filled with bologna or ham sandwiches on white bread, sometimes with
oranges and cartons of milk, makes
his way to the front of the wing to pass
out his goods. (p. 13).
Indeed, the word Miller uses the most in
the book is probably “cage,” in the context
of people living in cages or being caged.
And the stark fact remains that the incarcerated and those subject to the strictures
of the “supervised society” are poor and
black or brown.
Halfway Home is an argument to free
these individuals from the vice of the supervised society. It is also a plea to free their

The Anointed: New York’s
White Shoe Law Firms—
How They Started, How
They Grew, and How
They Ran the Country
By Jeremiah D. Lambert and
Geoffrey S. Stewart
The Rowman & Littlefield Publishing Group, Inc.
Lanham, Maryland, 2021
248 pages, $23.75

Reviewed by Ellen Denum

The Anointed describes the historical circumstances that led to the creation of the
modern-day law firm by following the lives
of some of the founders of three of the largest
firms: Sullivan & Cromwell; Cravath, Swaine
& Moore; and Davis Polk & Wardwell. Chapters one through three serve as introductions
to the firms and founding members. Chapters

four through seven describe the various
industries and historical context that allowed
these firms to flourish. The remaining chapters recount the early lives of the firms and
their founders and how the firms reacted to
and overcame eventual government oversight
and regulation. And finally, the book concludes with a look toward the future.
While there are many worthy discussion
points throughout the book—the unscrupulous ways these men developed their wealth
and status, the exploitation of the railroad
system, and how J.P. Morgan is the center
of the early Wall-Street firm universe—in
light of recent events, the most important
discussion topic may be the creation of
the Cravath system. While the system
itself covers only a single chapter, it is the
shadow that lurks behind the creation and
perseverance of these firms and the effect
it continues to have on the legal industry.
Paul Cravath created his namesake system during the early 1900s, when a person
could be hired as a lawyer without first
graduating from an accredited law school
(and law schools did not always require an
undergraduate degree) and associates at
firms were rarely paid and were expected
to find their own clients and leave within
a few months. The disorderly system of
the time created significant advantages for
someone who hired only a few associates
and paid them a high salary to attract the
best and the brightest, and also force them
to work nights, weekends, and holidays
because few others wanted to “invest” in
them. Because he paid his associates a high
salary, Cravath could be particularly discerning about who he hired.
A key feature of the Cravath system that
helped these firms dominate the legal market
was a lack of diversity. And not merely a lack
of diversity, but the founders actively sought
to create “overwhelming white, Protestant,
upper- or middle-class, Republican and male
bastions.”1 Even their nickname, “whiteshoe” firms, denotes a commitment to maintaining elite white Anglo-Saxon values.2
The echoes of these decisions are still
felt throughout the legal industry today. As
noted by the authors, although more women
than men graduate from law school, they
make up less than 20 percent of equity partnerships.3 And minorities, particularly Black
lawyers, continue to be severely underrepresented at all levels within Wall-Street firms.4
Due to this disparity, a recent letter from
Coca-Cola’s general counsel charged law
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firms to either meet tangible diversity goals
or lose Coca-Cola’s business.5
But can firms beholden to the Cravath
system achieve tangible changes in diversity?
And will Wall-Street firms actually change?
Based on the structure, founding principles,
and semi-autonomous nature of the Cravath
system described throughout the book, I
would suggest not, at least not as the system
was designed.
Although the Cravath system is touted
as a “meritocracy,” the strict standards of
entry may likely weed out most diverse
candidates before they can even compete.
Make no mistake, at the time Cravath
devised his system, the standards of entry
he imposed were designed that way. These
firms rarely hire outside of the top 14 ranked
law schools, colloquially known as the T-14,
and would prefer to hire only graduates of
Harvard, Columbia, or Yale. Women were
not generally admitted to these institutions
until the 1950s, a fact Harvard boasted about
during World War II.6 And a recent study
shows that only about 7.8 percent of Black
law students attend a T-14 law school, and
they are less likely to receive as much scholarship money if admitted.7 This means that
hiring from only T-14 schools severely limits
diversity in an applicant pool.
Prior to the 1960s, even if you had
the required pedigree but were female,
Black, or Jewish, one of the big Wall-Street
firms would likely still refuse to hire you.
Moreover, these firms are huge machines
with thousands of worker bee associates.
To be eligible for promotion to partnership,
you not only have to be good at your job
but be given the opportunity by a partner
to demonstrate your worth. And a slew of
recent research has shown that a majority
white male partnership tier may be more
likely to give those opportunities to white
male associates. So, even if women or minorities get the chance to compete, they’re
still at a disadvantage.

The authors do note that these WallStreet firms continue to dominate in many
ways, and today, Cravath is led by a woman,
and each firm has been led by a Jewish partner at some point. However, the firms continue to adhere to a system that precludes
diversity, and the demographics reflect that.
Real change isn’t likely to occur unless other
clients follow Coca-Cola’s example and demand it. The Cravath system was not created
in a vacuum, it was created to reflect the clients the firm served. Therefore, if companies
continue to hire these firms regardless of
any diversity, the firms can continue to pay
the highest salary. So, they will be the most
sought-after jobs, especially for law students
graduating with hundreds of thousands of
dollars of debt, and the firms can continue
the strident candidate deselection process
that has bias and a lack of diversity baked
into the equation. There must be a catalyst
for change from a firm’s clients; otherwise,
there is little economic incentive to do so.
The Anointed is an engaging history of the
founders of some of the biggest law firms in
the world. While it analyzes many complex
legal ideas, it can also sometimes read like
a historical drama, with a complex web of
intertwining political, social, and business
connections. Most importantly, I believe, it
challenges the reader to question how the
foundations of these firms created the legal
profession as we know it today, and how we
might affect positive change going forward.
I find it particularly striking that even Paul
Cravath himself, to whom the structure
of the modern-day law firm can be most
attributed, wondered “whether the system
of a large, highly organized and intensely
regimented … law office has been a good
thing for the bar.”8 
Ellen Denum is an attorney from Texas who focuses
on criminal and immigration law. She received her
J.D. from Case Western Reserve School of Law in
Cleveland. Denum serves on the editorial board for
The Federal Lawyer.
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Florida v. Georgia
(No. 22o142)
Oral argument: Feb. 22, 2021

Question as Framed for the Court by
the Parties
Whether Florida is entitled to equitable apportionment of the waters of the Apalachicola-Chattahoochee-Flint River Basin and
appropriate injunctive relief against Georgia
to sustain an adequate flow of fresh water
into the Apalachicola Region.

Facts
The Apalachicola-Chattahoochee-Flint
River Basin is an interstate basin created by
the confluence of three rivers—the Chattahoochee River, the Flint River, and the
Apalachicola River. The Chattahoochee
and Flint Rivers run from Georgia to Lake
Seminole near the Florida border, continue
through the Woodruff Dam, and thereafter
form the Apalachicola River. The Apalachicola River, through which 35% of western
Florida’s fresh water flows, eventually
empties into the Gulf of Mexico. There,
the Apalachicola River’s fresh water mixes
with the Gulf ’s salt water, creating a unique
ecosystem that has received national and
international recognition.
Florida has for many years alleged that
Georgia uses more than its “equitable
share” of the Basin’s waters. Though the
two states have long tried to agree on the
apportionment of the Basin’s waters, they
have failed to do so. Because the Supreme
Court has original jurisdiction to hear cases
on the equitable apportionment of interstate
waters, Florida asked the Court in 2013 to
exercise that jurisdiction and issue a decree
apportioning the waters between the two
states. In its complaint, Florida contended

that Georgia’s continued overuse of water
resulted in a significant decrease in the flow
of fresh water into the Apalachicola Bay,
leading to the crash of the Bay’s oyster industry in 2012. In response, Georgia argued that
Florida failed to show sufficient evidence
of a substantial injury caused by Georgia’s
water consumption.
The Supreme Court agreed to hear the
case and appointed a Special Master to direct the proceedings, take evidence, and file
reports with the Court. In a February 2017
Report (2017 Report) to the Supreme Court,
the Special Master suggested that the Court
dismiss Florida’s complaint. First, the Special Master noted that the U.S. Army Corps
of Engineers (Corps) operates dams and
reservoirs along the Chattahoochee River
that control the flow of water from Georgia
to Florida. Continuing, the Special Master
stated that the Corps, which is not a party to
the suit due to the government’s sovereign
immunity, has discretion to control the flow
of water through its dams and reservoirs. Because of this discretion, the Special Master
held that Florida would have to show that
the Court could properly redress its injuries
through the issuance of a decree that did not
bind the Corps. The Special Master found
that Florida failed to make this showing and
thus dismissal was appropriate.
Responding to the Special Master’s Report, Florida filed exceptions challenging the
“clear and convincing evidence” standard
the Special Master applied when determining whether Florida had sufficiently proved
the redressability of its injury. The Supreme
Court found that the evidentiary standard
applied by Special Master was “too strict.”
Instead, the Court suggested that Florida
must show only that it is “likely to prove possible” that a decree could redress Florida’s

harms even if it did not bind the Corps. After
finding that equitable apportionment “may
significantly redress” Florida’s harms, the
Court remanded the case to the Special Master for further proceedings, consistent with
the Court’s opinion, to resolve important
evidentiary issues. The Supreme Court also
emphasized that, though the government
is not party to the suit in this case due to its
sovereign immunity, the Corps agreed to
“work to accommodate” a determination
by the Court that would result in equitable
apportionment.
In December of 2019, a new Special
Master submitted a second report (2019
Report) to the Supreme Court, suggesting
that the Court not issue a decree of equitable
apportionment. The Special Master based
this conclusion on the findings that (1) Florida did not show harm caused by Georgia;
(2) Georgia’s water usage is reasonable; and
(3) Florida failed to show that the benefits
of a decree of equitable apportionment
would “substantially outweigh the potential
harms.” The Special Master did not consider
what changes the Corps could reasonably
make to ensure water flows to Florida during
drought. Florida again filed exceptions to
the 2019 Report, claiming that the Special
Master committed a legal error by not
considering “whether the Corps could make
reasonable modifications [ . . . ] to accommodate a decree.” Florida also challenges the
findings on which the Special Master based
the recommendation to dismiss. Georgia
contends that the Special Master properly
followed the Court’s instructions and that
the findings were appropriate. On February
22, 2021, the Supreme Court will hear oral
arguments on whether Florida is entitled to
a degree of equitable apportionment.

Legal Analysis
REASONABLENESS OF WATER USAGE
Florida raises an exception to Special Master
Kelly’s conclusion that Georgia’s unrestrained consumption of water was reasonable. Florida argues that allowing Georgia’s
unrestrained use of the water would deny
Florida’s access to a shared resource.
Florida argues that, under well-established
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Supreme Court precedent, states maintain
an affirmative duty to conserve their natural
resources for the benefit of other states.
Florida contends that New Jersey v. New York
supports the position that no upstream state
is permitted to waste—or unreasonably consume—water to the detriment of a downstream state. Florida contends that Georgia’s
increased consumption during a drought,
precisely when Florida required water the
most, amounted to approximately one-third
of all river flows at the state—making Georgia’s unrestrained use unreasonable. Florida
asserts that Special Master Kelly ignored
evidence that Georgia failed to place any
limits on legal irrigation and curb illegal irrigation, as well as failed to fund the Drought
Protection Act, which taken together proves
unreasonable use. Florida also contends
that Special Master Kelly erred in dismissing
admissions of Georgia officials which proved
that Georgia knew its consumption was depleting flow and unreasonably chose to not
to implement affordable measures available
to to curb the depletion.
Georgia argues that Special Master
Kelly’s conclusions are accurate as they were
the result of an extensive fact finding where
Florida was unable to prove that Georgia’s
use was unreasonable. Georgia asserts that
Florida’s models of Georgia’s waste and
mismanagement were unreliable because
the inherent margin of error was far greater
than Georgia’s total consumption of water.
Georgia also contends that Georgia’s use is
not unreasonable as it consumes far less water than Florida’s estimate, consuming only
2.4% of the state-line flow in normal years
and 6.1% of the state-line flow in dry years.
Georgia argues that its use is reasonable
because—even during the worst drought
month—Florida received 3.5 times the water
that Georgia consumed. Georgia also asserts
that its use is reasonable as the water is used
by metropolitan residents and for important
purposes such as irrigation. Georgia argues
that Special Master Kelly was justified in
disregarding the statements of Georgian
officials that were made in the 1990s as the
statements do not reflect Georgian official’s
current views. Georgia also asserts that its
use is reasonable because the state undertakes agricultural and municipal and industrial (M&I) conservation efforts.

BALANCING TEST INQUIRY
Florida contends that it is entitled to relief
because Florida has been harmed by Geor70 • THE FEDERAL LAWYER • May/June 2021

gia’s consumption, and the benefits of a cap
to Florida would greatly outweigh any cost
to Georgia. Florida argues that, contrary to
Special Master Kelly’s finding, Georgia’s increased consumption causes harm to oyster
fisheries because of the lower water flow,
which increases salinity, thereby harming
oyster populations. Florida also asserts that
per Florida, 138 S. Ct., once a case reaches
the balancing stage, the authority must try to
arrive at a just and equitable apportionment
by reconciling the equal rights of both states.
Florida argues that a cap is equitable because
even an extra 1,000 cfs would benefit the
Apalachicola Region, without harming
Georgia. Florida contends that Special Master Kelly erred in finding that Florida would
not benefit from a decree only by disregarding the U.S. Supreme Court’s holding that
the Corps would accommodate a decree
and Florida’s equal right to reasonable use
of the waters. Florida further argues that
the costs to Georgia are minimal because
the additional water could be generated by
eliminating obvious waste and mismanagement in Georgia’s existing irrigation system
in addition to the adoption of commonly-used water-saving measures that Georgia’s
officials have proposed. Florida disputes
Georgia’s high-cost estimate as incorrect because it is based on the premise that Georgia
would have to cease irrigation altogether.
Georgia contends that Florida is not
entitled to relief because it has not proved
that Georgia’s water use, specifically, caused
harm to the oyster industry. Georgia argues
that the balancing test does not militate in
Florida’s favor because the primary factors
that caused Florida’s harm were actually
climatic conditions—the drought—and
Florida’s own fishery policies, which allowed
record oyster harvests without making efforts to rebuild the oysters’ habitats. Georgia
also asserts that Florida failed to prove that
the benefits of the apportionment outweigh
the harm to Georgia. Georgia argues that
the benefit to Florida is limited because
Georgia does not consume as much water as
Florida’s estimate and that a cap on Georgia’s
consumption would not materially increase
the water flowing to Florida because of how
the Corps operates its dams and reservoirs.
Georgia further posits that the ecological
benefits are limited because increasing flow
to Florida during the drought would only
increase the oyster biomass by 1.4%. Finally,
Georgia contends that, even by Florida’s
estimate, the cost of capping Georgia’s

consumption would be greater than $100
million a year, and thus the costs to Georgia
would outweigh any benefit to Florida.

Discussion
ECOLOGICAL IMPACT
The Franklin County Seafood Workers Association (FCSWA), in support of Florida,
argues that equitable apportionment of
interstate waters would help to ensure the
survival of the Apalachicola Bay’s delicate
ecosystem while also granting Georgia
more than enough water for its needs. The
FCSWA emphasizes that the Bay is one of
the “few remaining … near pristine systems”—one that requires a “delicate balance”
to survive. Noting that oysters play a particularly important role in preserving the Bay’s
biodiversity, the FCSWA points to Georgia’s
overuse of water as having increased the
Bay’s salinity and, consequently, has caused a
drastic decline in the oyster population. The
FCSWA maintains that equitable apportionment of fresh water is necessary to ensure
the health of the oyster population and the
Bay’s ecosystem. In agreement, the National
Audubon Society, Defenders of Wildlife,
Florida Wildlife Federation, and Apalachicola Riverkeeper argue that the ecological
interest at stake in this case “transcends
interests of individual states.” They suggest
that it is within the greater public interest to
preserve one of this country’s “last remaining, biologically rich floodplain systems,”
emphasizing that the effects of climate
change will only compound the damage to
the Bay and ultimately “lead to [its] ecological collapse.”
The United States, in support of overruling Florida’s exceptions to the findings of the
Special Master, emphasizes the uncertainty
that would result if the Corps were to try to
accommodate a decree of equitable apportionment by the Court. Because revisions
to the Corps’ Master Plan would require
administrative proceedings, public feedback, and in-depth legal and environmental
analyses, the United States suggests that
the arduous process of revising the Corps’
Master Plan could threaten the development
of state plans because states would be unable
to foresee federal operations. The United
States also stresses that ecological concerns
are only one consideration the Corps must
take into account when structuring its operations—it must also balance those concerns
with other interests, such as interests in
hydropower, recreation, and navigation.

Full text available at https://www.law.
cornell.edu/supct/cert/142_orig. 
Written by Tanmayi Sharma and Anna Whistler.
Edited by Andrew Kingsbury

Lange v. California
(No. 20-18)

Oral argument: Feb. 24, 2021
Court below: California Court of Appeal for the
First Appellate District

Question as Framed for the Court by
the Parties
Whether the pursuit of a person whom a
police officer has probable cause to believe
has committed a misdemeanor categorically qualifies as an exigent circumstance
sufficient to allow the officer to enter a home
without a warrant.

Facts
In the late evening of October 7, 2016, California Highway Patrol Officer Aaron Weikert
observed Petitioner Arthur Gregory Lange
playing music loudly and honking repeatedly
while driving. Officer Weikert began to tail
Lange and approached within 500 feet of
Lange with no cars in between them. Officer
Weikert turned on his overhead lights,
signaling his intent to conduct a traffic stop.
Lange did not pull over; instead, he pulled
into a driveway and entered a garage soon
after Officer Weikert activated his lights.
Officer Weikert pursued Lange on foot and
prevented the garage door from closing.
Lange then told Officer Weikert that he had
not noticed him.
Lange was arrested and charged with two
misdemeanor violations of driving under
the influence (DUI) of alcohol and with the
infraction of operating a vehicle’s sound system at excessive levels. Lange filed a motion
to suppress the DUI evidence that Officer
Weikert discovered after he entered the
garage on the grounds that the officer violated
the Fourth Amendment by entering Lange’s
home. The trial court denied Lange’s motion.
The appellate division of the Sonoma
County Superior Court affirmed the denial
of Lange’s motion to suppress. The appellate division found that Officer Weikert had
probable cause to believe that Lange sought
to avoid detention arising from a pursuit
that had begun in a public place when Lange
entered his garage. Following the court’s
decision, Lange pleaded no contest to the
misdemeanor offense of driving under the

influence of alcohol and again appealed
the denial of his suppression motion. Once
again, the appellate division affirmed after
finding that Officer Weikert had probable
cause to enter Lange’s garage.
The California Court of Appeal for the
First Appellate District granted Lange’s petition to transfer his case. The Court of Appeal
also affirmed Lange’s conviction, holding
that the exigent circumstances exception
to an officer’s warrant requirement applies
when the officer commences a pursuit in a
public place but the fleeing suspect evades
arrest by entering a private place. The Court
of Appeal found that a reasonable person in
Lange’s situation would have realized Officer
Weikert was stopping him. It also found that
the warrantless entry was justified because
Officer Weikert was in hot pursuit of Lange.
The California Supreme Court rejected
Lange’s petition for discretionary review.
The U.S. Supreme Court granted certiorari
on October 19, 2020. Respondent, the State
of California, filed in support of vacatur,
agreeing with Lange that a case-specific
analysis was more appropriate than a categorical rule that probable cause to arrest a
fleeing suspect always justified warrantless
entry. Because neither party involved in the
case supported affirmance, the Supreme
Court appointed attorney Amanda K. Rice
as amicus curiae to argue in support of the
judgment below.

Legal Analysis
EXIGENT CIRCUMSTANCES AND
THE IMPORTANCE OF A JUDICIAL
WARRANT
Lange and California argue that the Fourth
Amendment’s standard of “reasonableness”
generally requires an officer to obtain a
judicial warrant before entering a home.
Lange and California note that exigent circumstances permit a warrantless search only
when there is a “compelling need for official
action and no time to secure a warrant”—
this includes instances where waiting for a
warrant might allow the suspect to escape,
destroy evidence, or harm others in the
meantime. Lange and California emphasize
that this determination requires “a fact-intensive, totality of the circumstances” analysis
rather than a categorical approach. Lange and
California maintain that the government’s policing interests are generally not sufficient to
overcome the established privacy protections
of the home—particularly in a misdemeanor
context where Lange argues that the cost of

seeking a warrant to the police is usually only
a slight inconvenience or delay. Absent a compelling need, Lange and California maintain,
pursuit of a misdemeanant is in itself insufficient to establish exigent circumstances—circumstances that the Supreme Court has thus
far only found in cases involving the pursuit of
a felony suspect.
The United States, in support of the
judgment below, responds that the relative
severity of the intrusion on a suspect’s privacy interests must be balanced against the
government’s interests in the search. Using
this balancing test, the United States argues,
the Court has identified a number of exigent
circumstances under which a warrantless
entry may be found reasonable, including
circumstances of where the police are in
“hot pursuit” of a suspect. The United States
asserts that the hot pursuit rule serves “vital
interests in the rule of law and compliance
with governmental authority” because
allowing a suspect to avoid arrest by fleeing
into a home would incentivize individuals
to evade the police. Thus, regardless of
the seriousness of the offense, the United
States argues that the government’s interests
during a hot pursuit will normally outweigh
the suspect’s privacy interests. On the other
side of the balancing test, the United States
maintains that the Fourth Amendment
permits officers with probable cause to
make a warrantless arrest in public for both
felony and misdemeanor offenses, and that
a suspect who flees into a home to avoid
public arrest has “reduced privacy interests”
just like an arrestee because the suspect has
chosen to shift the police encounter into
a private setting. Additionally, the United
States emphasizes that such an intrusion
will nevertheless remain limited, noting that
warrantless entry into a home gives an officer only “circumscribed authority” to engage
with the suspect rather than full access to
searching the home.

APPLICABILITY OF THE “HOT PURSUIT”
RULE TO MISDEMEANORS
Lange contends that a categorical misdemeanor-pursuit rule would be overbroad.
Lange notes that the Court has rejected
categorical rules in similar contexts on the
basis that overbreadth is impermissible when
core Fourth Amendment interests are at
issue. Lange contends that such a rule fails to
distinguish between the severity of misdemeanor and felony offenses, even though the
circumstances that justify warrantless home
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entry—such as a threat to public safety—arise
far less frequently in the misdemeanor context.
Moreover, Lange attests, a categorical misdemeanor-pursuit rule ignores the wide variety
of misdemeanor offenses and the particular circumstances giving rise to pursuit. Lange argues
that the misdemeanor-pursuit rule does not
resemble the “limited class” of existing categorical exceptions to the warrant requirement,
such as automobile searches. In contrast to the
misdemeanor-pursuit rule, Lange maintains
that these exceptions are narrowly tailored:
because the justifications for warrantless action
are inherent to the circumstances in which
they apply—the “ready mobility” of a car, for
example—they permit “only a limited number
of searches that the law would not otherwise
justify.” In addition, both Lange and California
argue that existing precedent is adequate to
accommodate the needs of law enforcement,
as lower courts recognize some circumstances
where a misdemeanor will satisfy the exigent
circumstances standard.
The United States replies that the justifications supporting the hot pursuit exception
are not limited to the felony context. The
United States maintains that the Court has
not limited its exigent circumstances doctrine
to any one type of underlying offense, even
if most of its cases have dealt with felony
offenders. Noting that certain misdemeanors
are more violent than many felony offenses,
the United States argues that it is incorrect to
make the “across-the-board assumption a felon is more dangerous than a misdemeanant.”
Similarly, the United States contends, the
risk of a misdemeanant evading arrest can be
just as great as for a felony suspect: in both
cases, “the suspect already has chosen to flee
once, suggesting his willingness to take on
the risks of flight again.” In fact, the United
States contends that a suspect’s attempted
escape suggests that he has committed a more
serious offense than the one for which he is
being pursued; in the moment, an officer may
not be aware of the full scope of the crime. As
such, the United States argues, a categorical
pursuit exception applicable to both felony
and misdemeanor pursuit is consistent with
the Court’s emphasis on the “essential interest
in readily administrable rules.”

Discussion
BALANCING PRIVACY AND SAFETY
INTERESTS
Six states and the District of Columbia
(Illinois et al.), in support of Lange, argue
that the government has an interest in the
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individual right to privacy because infringements on that right damage collective
participation in public life. Accordingly,
Illinois et al. argue that always allowing
warrantless entries in pursuit of suspected misdemeanants will actually harm the
government’s interests. Project for Privacy &
Surveillance Accountability and Restore the
Fourth, Inc., also in support of Lange, warn
that a categorical exception for warrantless
entries could lead to increased warrantless
electronic surveillance, thereby threatening
Americans’ digital privacy interests too.
Amanda K. Rice, joining the United
States in support of affirmance, counters
that a pursuit initiated by a police officer in
a public place greatly reduces the fleeing
suspect’s privacy interests and that a warrantless entry adds only limited intrusion.
Rice posits that a suspect’s choice to expose
their home and the limited scope of “hot
pursuit” searches will not significantly harm
that suspect’s diminished privacy rights.
Professor Steven Penney, in support of affirmance, points to the experience of Canada
to illustrate that an exception for warrantless
entries that carefully delineates limitations
will not lead to unjustified incursions into
Americans’ privacy.

EFFECTIVE POLICING AND
ADMINISTRABILITY
The DKT Liberty Project et al. (DKT et al.),
in support of Lange, argue that a categorical
misdemeanor-pursuit exception would incentivize abusive tactics by officers. DKT et
al. warn that resulting police overreach could
heighten race-based policing practices and
decrease public trust in police. American
Civil Liberties Union et al. (ACLU et al.),
in support of Lange, assert that requiring
police to obtain a warrant in hot pursuit situations would not encourage fleeing because
police can procure warrants remotely within
minutes. ACLU et al. argue that the warrant
requirement would not introduce administrability problems because police would only
need to assess the risk of potential evidence
destruction, an assessment already required
by the exigent circumstances test.
Fourteen states (Ohio et al.), in support
of affirmance, argue that the government’s
interest in safe policing would be damaged
by disallowing warrantless entries in pursuit
of suspected misdemeanants. Ohio et al.
assert that requiring officers to abandon pursuit to procure a warrant would incentivize
fleeing and increase risk of harm to officers

by forcing them to engage in more chases
than they otherwise would. Ohio et al.
contend that Lange’s proposed rule would
particularly incentivize drunk drivers to flee
towards their homes, thereby heightening
public safety risks.
Full text available at https://www.law.
cornell.edu/supct/cert/20-18. 
Written by Emily Van Dyne and Matt Tinker. Edited
by Phil Duggan.

Brnovich v. Democratic
National Committee
(No. 19-1257)

Oral argument: Mar. 2, 2021
Court below: U.S. Court of Appeals for the Ninth Circuit

Questions as Framed for the Court by
the Parties
(1) Whether Arizona’s out-of-precinct policy, which does not count provisional ballots
cast in person on Election Day outside of the
voter’s designated precinct, violates Section
2 of the Voting Rights Act; and (2) whether Arizona’s ballot-collection law, which
permits only certain persons (i.e., family
and household members, caregivers, mail
carriers and elections officials) to handle
another person’s completed early ballot,
violates Section 2 of the Voting Rights Act or
the 15th Amendment.

Facts
The state of Arizona permits both in-person voting at designated voting centers or
precincts, and “early voting,” in which voters
can either mail in a ballot or drop off ballots
at designated locations. Arizona has enacted
two voting policies that limit the scope of
both in-person and mail-in voting: the outof-precinct policy (OOP) and H.B. 20203
(Ballot Collection Ban).
Arizona’s out-of-precinct policy impacts
in-person voting. Counties in Arizona
are allowed to choose between two types
of in-person voting systems: vote-center system and precinct-based system. A
majority of Arizona’s population lives in
precinct-based systems, a system that allows
them to vote in-person only at a specific
polling location. The remaining population
lives in a vote-center system, which allows
citizens to vote at any polling locations.
Voters in the precinct-based system who
arrive at a polling place but are not listed on
that precinct’s voter rolls may cast a provi-

sional ballot. Under the OOP policy, officials
may dispose of any provisional ballot cast
in-person in the incorrect precinct, or when
a citizen does not appear on the voting rolls
of the precinct.
After voting day, officials will check the
eligibility of the provisional voter in that
precinct and, if it does not comply, will
dispose of the full ballot. Of those discarded
ballots, some may show that a voter only cast
votes that were entirely legal for that voter
to have cast, while others record votes that
were at least partially legal for that voter to
cast (for example, the voter legally voted
for president and senators, but voted for a
representative outside their jurisdiction).
Nonetheless, under the OOP policy, officials
dispose of ballots in their entirety, even if
portions of the ballots contained legal votes.
Arizona’s Ballot Collection Ban impacts
early voting. Arizona has allowed voters to
vote early for over twenty-five years. Prior
to the passage of the Ballot Collection Ban,
certain counties permitted third parties to
collect and drop off completed ballots at
authorized sites. This service was heavily
used by minority communities—especially
Hispanic communities—in Arizona, who
are more likely to live in areas that do not
have home mail service and lack reliable
transportation. Local Democratic party
organizers used ballot collection as part of
their get-out-the-vote strategizing, while the
Republican Party largely does not.
The Democratic National Committee
(DNC) sued Arizona’s Attorney General
Mark Brnovich and Secretary of State Katie
Hobbs in the District Court for the District of Arizona. The Arizona Republican
Party intervened in the suit as defendants.
The DNC argued that both these policies
violated the Voting Rights Act (VRA), the
Fourteenth Amendment, and the First
Amendment. In particular, the DNC argued
that the OOP policy of wholly discarding
ballots and the Ballot Collection Ban disproportionately limited the ability of Black,
Hispanic, and Native American communities to vote. In addition, the DNC argued
that the Ballot Collection Ban violated the
Fifteenth Amendment and Section 2 of the
VRA because, in passing the ban, legislatures
intentionally discriminated against those
communities and relied on “racially tinged”
allegations of voter fraud. The district court
ruled against the DNC on both policies.
On appeal in the U.S. Court of Appeals
for the Ninth Circuit, the Ninth Circuit

determined that the district court clearly
erred in ruling against the DNC. First, the
court found that Arizona’s rejection rate of
provisional ballots is the highest compared
to other states, at a rate “eleven times that in
Washington, the State with the second-highest percentage.” In addition, the court found
that the Ballot Collection Ban was passed
due to “farfetched allegations” of fraud and
racially-fueled intent. Based on this factual
analysis, the Ninth Circuit found that Arizona’s laws violated both the “results test” and
the “intent test” of the VRA, and that the
Ballot Collection Ban further violated the
Fifteenth Amendment. The circuit court did
not analyze the First or Fourteenth Amendment violation claims.
On April 27, 2020, Brnovich and the
Arizona Republican Party separately filed a
petition for a writ of certiorari. The Supreme
Court of the United States granted certiorari
on October 2, 2020. The Supreme Court
consolidated this case with Arizona Republican Party v. Democratic National Committee
(19-1258).

Legal Analysis
VALIDITY OF OUT-OF-PRECINCT POLICY
Arizona contends that the OOP policy
does not violate either prong of the VRA
test. First, Arizona asserts that the policy is
facially neutral, impacting all ballots filed
in incorrect precincts on Election Day with
no targeting of minority communities, and
further has had no substantial impact on voting disparities. In particular, Arizona argues
that the OOP affects only a tiny minority of
the voting population and examining only
the impact on that population ignores “the
totality of the circumstances”—which in
light of the overall election make the impact
non-substantial. Finally, Arizona contends
that there was no disparate effect on the
election outcome or the ability of voters to
choose the candidates of their choice.
Arizona also argues that even if minority
voters are more likely to have their ballots
discarded under the OOP policy, that is not
caused by the policy itself. Arizona cites
“frequent changes in polling locations[,]
confusing placement of polling locations[,]
and high rates of residential mobility” as the
causes of votes that are cast out of precinct.
However, Arizona contends, none of these
factors are attributable to the OOP policy,
or even the state, therefore any disparate
impact fails the causation requirement.
In response, the DNC argues that the

OOP policy resulted in the consistent
disenfranchisement of minority voters at a
rate double that of white voters. The DNC
contends that Arizona’s point describing a
“relatively small overall percentage” of discarded ballots is irrelevant, because the OOP
policy itself disparately impacts minority
voters. Moreover, the DNC emphasizes that
Arizona has the highest rate of OOP voting
of any state, thus a policy expressly forbidding it has a much higher impact in Arizona
than any other state.
Next, the DNC contends that the effects
of discrimination, including low rates of
home ownership and high rates of residential
movement, interact with the OOP policy to
cause a disparate impact to minority voters.
In particular, the DNC notes that OOP voting occurs in densely populated precincts,
disproportionately composed of minority
communities, with high rates of movement
and renting due to historical and current
discrimination. Due to the interaction of
the OOP policy and long-standing housing
discrimination, the DNC argues, the totality
of the circumstances results in political processes less open to minority communities.

VALIDITY OF BALLOT COLLECTION BAN
Arizona argues that the Ballot Collection
Ban is a facially neutral law that does not
intentionally discriminate against minority
communities. According to Arizona, the
courts “improperly conflated partisan motivations with racial ones,” and that partisan
motivations are perfectly legitimate in
structuring voting policy. Arizona contends
that the circuit court injected racial animus
into the legislature from remarks made by
a single official, in violation of previous
voting law precedent. Further, Arizona
maintains that laws may be passed to prevent
fraud, even with no evidence of fraudulent
activities, and that doing so does not provide
racial animus.
Arizona then contends that the plaintiffs
presented no evidence of substantial disparate impact in ballot collection. Arizona
argues that only anecdotal evidence of disparate impact was presented to show a negative impact on minority voters. According
to Arizona, the circuit court only pointed to
“little comparative, non-statistical analysis”
and supplemented that with inferred racial
animus. Finally, Arizona asserts that because
there is no evidence of a substantive, disparate impact, it is “logically impossible” to
draw any causal arguments.
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The DNC counters that the Ballot
Collection Ban was motivated by racial discrimination. The DNC argues that the court
below correctly applied the Arlington Heights
analysis to determine discriminatory intent,
which showed that “racial discrimination
was a motivating factor” of the ballot collection ban. The DNC responds to Arizona’s
criticism of imputing racial animus from a
single official by pointing out that remarks
were made by the ban’s sponsor, who then
convinced other legislatures to ban ballot
collection. Furthermore, the DNC argues
that even if the Arizona legislatures had
partisan motivations for passing the Ballot
Collection Ban, the process was tainted by
“demonstrably false and racially-motivated
allegations” of voting fraud and explicitly
racist appeals.
The DNC further contends that statistical
analysis is unnecessary to show disparate
impact, and that no one possesses “detailed
statistical records” of how many voters
used ballot collection prior to the ban. The
DNC emphasizes that the “uncontroverted
evidence,” including numerous witness
statements, showed that “many thousands”
of minority voters used ballot collection to
vote. In comparison, the DNC notes, white
voters did not rely on ballot collection. The
DNC asserts that minorities rely on ballot
collection “due to unique, contextual factors,” including that minorities are less likely
to own personal vehicles and have inflexible
hourly-wage jobs that increase the difficulty of returning a ballot. Thus, the DNC
argues the Ballot Collection Ban and the
discriminatory factors that force minority
communities to disproportionately rely on
ballot collection interact to cause abridged
opportunities for these minority communities to vote.

Discussion
EXISTENCE OF VOTER FRAUD
Election Integrity Project California, Inc.
and Election Integrity Project Arizona, LLC
(collectively EIPC), in support of Arizona,
argue that issues of voter fraud increase outside of a regulated polling place and allowing
third-party intervention would exacerbate
the issue. Specifically, EIPC contends that
the largest form of fraud is through mailing ballots which can arrive at the wrong
address, be stolen, and are subject to voter
intimidation. Indeed, EIPC argues that
because states like Arizona do not sufficiently update their voter registration list, mail-in
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voting would embolden voter fraud since
numerous dead or non-residents would
receive a ballot. EIPC believes that allowing
mail-in ballots in Arizona would result in
the targeting of older communities and large
apartment buildings in an effort for ballot
collectors to greatly affect election results.
Empirical Elections Scholars (EES),
in support of DNC, argues that evidence
of voter fraud is rare despite its prevalence
in political debates when arguing about
electoral outcomes, and therefore voter
fraud is irrelevant to the validity of ballot
collection. Specifically, EES cites numerous
independent and government studies—the
most recent of which looked at the 2016
presidential election—which found that
voter fraud is not a large-scale problem and
only has minimal effect on electoral results.
EES further substantiates its argument by
referencing an Arizona-based database,
News21, that only found seven cases of fraud
between 2000 and 2012—none of which
related back to ballot collection. Further,
EES asserts that just because voter fraud has
become a popular topic does not mean it
has been substantiated by research, scholars,
or court precedent—in fact, the reality is
far from it. Instead, ESS suggests that voter
disenfranchisement and ballot rejection are
more concerning and have more impact on
elections than voter fraud.
Full text available at https://www.law.
cornell.edu/supct/cert/19-1257. 
Written by Rachel Skene and Marisa PagánFigueroa. Edited by Prachee Sawant.

Carr v. Saul (No. 19-1442)

Oral argument: Mar. 3, 2021
Court below: U.S. Court of Appeals for the Tenth Circuit

Question as Framed for the Court by
the Parties
Whether a claimant seeking disability benefits under the Social Security Act forfeits
an appointments-clause challenge to the
appointment of an administrative law judge
by failing to present that challenge during
administrative proceedings.

Facts
In 2014, Willie Earl Carr attempted to claim
disability benefits from the Social Security
Administration (SSA). In 2017, administrative law judges (ALJs) denied the claims. Carr
then sued in the Northern District of Oklahoma. After Carr sued, the Supreme Court

decided Lucia v. S.E.C., determining that
ALJs “must be appointed by the President,
a court, or the head of the agency,” and the
SSA Commissioner subsequently formally
appointed the already-serving ALJs. Following these appointments, Carr raised new
arguments under the Appointments Clause of
the Constitution, claiming that since the ALJs
had not initially been appointed under the
Appointments Clause as articulated in Lucia,
the denial of his claim was invalid. The SSA
countered that Carr waived his claim because
he did not raise it in the initial hearings for
disability benefits. The district court upheld
the denial of disability benefits but found
that the decision was made in violation of
the Appointments Clause. The district court
vacated the ALJs’ decision and ordered new
hearings in front of ALJs that were appointed
in compliance with the Appointments Clause.
The SSA appealed.
The U.S. Court of Appeals for the Tenth
Circuit agreed with the SSA that, in most
cases, parties must make all their claims
within administratively-prescribed procedures before filing a lawsuit. The court of
appeals further agreed that if a party did not
make such claims during those proceedings,
those claims are waived. The court of appeals described the procedure that claimants
for SSA disability benefits must follow,
which includes an opportunity to contest
any decisions made by SSA ALJs. The court
of appeals also analyzed a relevant Supreme
Court case that resulted in a split decision,
Sims v. Apfel, and looked at the concurrence
for the relevant analysis in this case. In that
concurrence, Justice O’Connor argued that
it does not always make sense for parties to
exhaust all of their claims within an administrative framework, especially when the SSA’s
procedures do not necessarily require such
an action. The SSA did not argue in this case
that any statute or procedure required Carr
to exhaust his claims before suing. Nevertheless, the court of appeals found that the exhaustion rule applied here anyway. The court
of appeals reasoned that the exhaustion
rule, if applied, would have given the SSA a
chance to correct the Appointments Clause
error and would have increased efficiency
within the court system and the SSA.
The court of appeals dismissed the
case on June 15, 2020. The Supreme Court
granted Carr’s petition for a writ of certiorari
on November 9, 2020. The Supreme Court
consolidated this case for briefing and oral
argument with Davis v. Saul (20-105).

Legal Analysis
SHOULD A BROAD ISSUE EXHAUSTION
RULE APPLY?
Petitioner Carr argues that there is no
support for a “general rule” of judicially
mandated issue exhaustion, and that courts
have often acted in an ad hoc fashion with
respect to the doctrine. Even if such a rule
existed, Carr maintains that his claim would
qualify for an exception, as the SSA has
no technical expertise on Appointments
Clause matters. Carr contrasts his claim with
Lucia v. S.E.C, a Securities and Exchange
Commission (SEC) Appointments Clause
claim, as the Court’s ruling in that case relied
on an express statutory issue exhaustion
requirement, which is not present here. Carr
asserts that agencies regularly present new
legal issues to reviewing courts, and that it
would be inequitable to prohibit claimants
from doing the same.
Should issue exhaustion apply, rendering
his claims forfeited, Carr argues that the
Court should excuse the forfeiture. Carr
asserts that the Court has previously excused
forfeiture of non-jurisdictional constitutional
matters that are “structural.” Carr maintains
that because the agency has clearly acknowledged the unconstitutional appointments,
it is appropriate for the Court to entertain
his claim, as the matter is structural. This
exemption, Carr explains, is central to the
conception of separation of powers, because
it provides a judicial check on executive
agency action.
On the other hand, Respondent Andrew
M. Saul contends that forfeiture rules should
still apply in this case. According to Saul,
contrary to Carr’s argument, the forfeiture
rule is not new, and the Supreme Court
should apply it here. Saul further argues that
previous Supreme Court cases in this area
are not improvisational, as Carr claims, and
that the Supreme Court has always relied on
a general rule of forfeiture.
Saul further argues that the Supreme
Court’s precedent of forfeiture law still applies today. Forfeiture rules, Saul contends,
function as the Court’s mechanism for
determining which arguments the Court
will hear. According to Saul, these rules are
squarely within the Court’s authority, and
the Court could alter forfeiture rules to allow
claims like Carr’s if it so chooses. Further,
Saul argues that the Supreme Court is well
equipped to hear cases that require applying
“background rules to constitutional claims”
and that, since the Supreme Court itself

modified the common law in this area, the
Supreme Court can determine which actions
the court system can take. Despite Carr’s
reliance on Sims v. Apfel, Saul claims, the
Supreme Court in that case did not create a
broad rule that would mandate an exception
to forfeiture rules for SSA cases. Saul posits
that the Supreme Court precedent on which
Carr relies is consistent with the Supreme
Court’s previous application of forfeiture
rules, despite Carr’s claim of inconsistency in
the Court’s application of forfeiture rules to
administrative proceedings.

WAS THE APPOINTMENTS CLAUSE
CLAIM FORFEITED?
Carr argues that because there is no
statutory or regulatory issue exhaustion
requirement in SSA proceedings, he has not
forfeited his Appointments Clause claim and
is entitled to judicial review. Carr asserts that
because SSA proceedings are not adversarial
in nature, a judicially-imposed doctrine of
issue exhaustion would be inappropriate
under the framework set forth in Sims v.
Apfel. In Sims, Carr notes, the Court held
that because SSA proceedings were non-adversarial, claimants did not need to exhaust
all issues in the intra-agency appeal process
for those issues to be preserved for later
judicial review. Carr emphasizes that judicial
proceedings and SSA proceedings are
materially unakin, and that SSA proceedings
lack many of the procedural guardrails of a
trial. Additionally, because the intra-agency
review process allows claimants to raise
new issues on appeal, Carr maintains the
rationale for requiring issue preclusion in the
same mode as the judicial appellate process
does not exist.
Further, Carr avers that the SSA had not
put benefits claimants on notice as to any
potential issue exhaustion requirement at
the time of his original claim. Carr argues
that because the SSA itself expects that the
ALJ or Appeals Board will raise new issues
on their own initiative, the SSA demonstrably requires remedy exhaustion but not
issue exhaustion. Carr asserts that the SSA
could have provided meaningful notice to
claimants regarding Appointments Clause
challenges at the time but chose not to,
instead preferring to leave claimants in the
dark while instructing ALJs not to entertain
Appointments Clause challenges.
Saul argues that because Carr did not
raise the Appointments Clause during
the initial SSA proceedings, he cannot do

so now. Saul brings support from previous Supreme Court cases that held that a
party must generally bring all claims during
administrative proceedings before doing so
in court. Saul also argues that even though
the Supreme Court has ruled that a party
is entitled to a new hearing if the previous
one violated the Appointments Clause, the
Supreme Court also held that the aggrieved
party must have challenged the violation in
a “timely” manner, and that Carr did not do
so here.
Saul notes that in this instance, neither
Congress nor the SSA have passed explicit
statutes or regulations about whether courts
can consider issues that a party did not raise
in an SSA proceeding. Based on this, Saul
argues that the Supreme Court should apply
the general rule that a claimant must raise
an Appointments Clause issue during initial
SSA proceedings or forfeit the claim. Saul
supports this argument by pointing to cases
dating from the early 1900s, and extending to recent years, in which the Supreme
Court refused to hear claims that had not
been raised in administrative proceedings.
Saul further argues that this rule promotes
fairness and efficiency, and that it is the job
of administrative agencies to make initial
decisions, while courts are only supposed to
review them.

Discussion
THE IMPORTANCE OF INSTITUTIONAL
EFFICIENCY
The National Organization of Social Security
Claimants’ Representatives (NOSSCR), in
support of Carr, argues that the burden of
additional procedural rules would be detrimental to many Social Security beneficiaries,
including persons who suffer from physical
or mental impairment. The NOSSCR contends that Congress and the courts intended
for the agency and judicial review processes
on these claims to be especially protective
for this very reason. The SSA’s own rules
prevent ALJs from adjudicating issues
over which they have no jurisdiction, the
NOSSCR maintains, but those same rules
do not alert claimants that they must either
raise a claim during the process or forfeit it
on review. The NOSSCR asserts that it is the
ALJ’s error, not a claimant’s, when a claim’s
record is not sufficiently developed. Further,
the NOSSCR posits that because many
claimants cannot afford counsel at these
agency proceedings, these sorts of issues can
very often be forfeited by the most vulnerMay/June 2021 • THE FEDERAL LAWYER • 75

able people. Likewise, Carr argues that an
adverse ruling would force disadvantaged
and unsophisticated claimants to identify
complex legal issues from the outset, resulting in a dramatic increase in bureaucratic
paperwork.
In contrast, Saul argues that efficiency
and fairness concerns dictate that Carr is not
entitled to a new hearing. Saul claims that
it is simpler to apply existing background
rules, which would result in forfeiture,
instead of creating exceptions specifically for
SSA cases. Carving out special exceptions for
some agencies, Saul maintains, would force
courts to make “policy-laden judgements,”
which would contravene “modern principles
of statutory interpretation.” Additionally,
Saul argues that forfeiture applies in this
case based on precedent and practicality.
According to Saul, clear application of existing rules simplifies proceedings for lower
courts, notifies parties of their obligations,
and allows Congress to more easily fulfill its
legislative role.
Full text available at https://www.law.
cornell.edu/supct/cert/19-1442. 
Written by Ryan Schelwat and Zev Chabus. Edited
by Allison Franz.

Wilkinson, Acting Att’y
Gen. v. Dai (19-1155)

Oral argument: Feb. 23, 2021
Court below: U.S. Court of Appeals for the Ninth Circuit

This case asks the U.S. Supreme Court to
determine whether a federal court of appeals
should presume that an asylum applicant’s
testimony is credible when the Board of
Immigration Appeals (BIA) and an immigration judge (IJ) failed to make an explicit
adverse credibility determination about the
testimony. Respondent Ming Dai, an asylum
applicant alleging persecution in China
for violating the one-child family-planning
policy, argues that his testimony must be
deemed credible because (1) a federal court
of appeals cannot evaluate credibility on
its own and (2) the IJ and BIA failed to
explicitly state that his testimony lacked
credibility as required by the Immigration
and Nationality Act in order to make an
adverse credibility finding. The government,
as the petitioner, counters that presumed
credibility in absence of an explicit adverse
credibility determination circumvents the
statutory limitation that federal appellate
courts are only permitted to reject the IJ
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or BIA’s determination that an applicant’s
testimony is insufficient to meet his burden
of proof if no reasonable adjudicator could
have reached the same determination. The
outcome of this case has important implications for the asylum process, immigration
rights for asylum seekers, and the differing
roles and responsibilities of administrative
agencies and appellate courts.
Full text available at https://www.law.
cornell.edu/supct/cert/19-1155. 

United States v. Arthrex
Inc. (No. 19-1434)

Oral argument: Mar. 1, 2021
Court below: U.S. Court of Appeals for the Federal
Circuit

This case asks the Supreme Court to decide
whether administrative patent judges are
principal or inferior officers under the Appointments Clause. If administrative patent
judges are principal officers, the court must
also determine the proper remedy for the
Appointments Clause violation. Administrative patent judges are executive officers in the
U.S. Patent and Trade Office (USPTO) who
are appointed by the Secretary of Commerce
in consultation with the Director of the
USPTO (the Director). Petitioners United
States and Smith & Nephew argue that the
Federal Circuit erred in holding that the APJs
are principal officers. The United States and
Smith & Nephew contend that they are inferior officers because the Director—a principal
officer—extensively supervises their work.
The United States contends that the Federal
Circuit’s remedy of severing the portion of
the statute that protected the APJs from being
removed except for good cause was appropriate. In contrast, Smith & Nephew contend
Arthrex is only entitled to a declaratory judgment, but if the Court grants relief beyond
a declaratory judgment, Smith & Nephew
agree with the Federal Circuit’s severance
remedy. Respondent Arthrex counters that
APJs are principal officers because they render decisions on behalf of the United States
that are not subject to review by a superior
Executive officer. Arthrex further argues
that if APJs are principal officers, the Court’s
remedy should be to invalidate the entire inter
partes review system and allow Congress to
fix it as they see fit. This case has drastic implications for past patentability decisions and
how patents are reviewed moving forward.
Full text available at https://www.law.
cornell.edu/supct/cert/19-1434. 
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Sections & Divisions

SECTION ON LABOR
AND EMPLOYMENT LAW
Labor and Employment Law Section
Conference: A Virtual Success With a
Caribbean Ending
On Feb. 26, 2021, the Section on Labor and
Employment Law held its ninth biennial
conference, under the leadership of T.J.
McGrath, Catherine Cano, Joel Schroeder,
and Jack Blum. In response to the ongoing
pandemic, the conference was successfully
transformed into an afternoon virtual format
through the FBA participant-friendly platform, which has proven to be an extraordinary medium for webinars. The virtual
conference, sponsored by Casetext, Inc., was
a success, with attendance surpassing several
past in-person conferences.
The event began with warm welcoming
remarks by Section Chair T.J. McGrath,
followed by an extremely relevant presentation by William D. Goren and Robin Shea on
reasonable accommodation process under
Title I of the American with Disabilities Act
as it relates to employees who have been or
could be exposed to COVID-19.
Afterwards, participants were able to
learn about the most recent developments
with respect to the Families First Coronavirus Response Act, the Family and Medical
Leave Act, and other pandemic-related
leaves of absence in a presentation by
Sara Elder, Alejandro Caffarelli, and Jeff
Nowak. The analysis was centered on the
potential adverse employment actions that
an employee could suffer in the context of
pandemic-related leaves and the causes of
action that could consequently arise.
The final session was presented by Victoria Cundiff, Laura O’Donnell, and Stephen
Riden, with V. John Ella as moderator. In a
very practical, holistic, and interesting manner, they discussed litigation controversies
regarding employees’ duty of loyalty, a topic
that is seldom covered at conferences for
federal practitioners.
As the section customarily does, after the
final session, all participants were invited to
a reception. This year, the participants were
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transported to San Juan, Puerto Rico (where
we were originally supposed to gather in
person), for a virtual social hour sponsored
by Hon. Raymond L. Acosta, Puerto Rico
Chapter. During the social hour, chef José
Nassar and mixologist Juan Montes showed
us how to make the classic mojito, the
ultimate piña colada, and two savory Puerto
Rican appetizers. It was a unique culinary
experience that will keep us all looking
forward to reconnecting for the anticipated
return of the Labor and Employment Law
Biennial Conference in San Juan. 

SECTION ON
INTELLECTUAL
PROPERTY LAW
The Intellectual Property Law Section
(IPLS) presented a virtual event for law students on Nov. 20, 2020—“Bright Thoughts
for IP Law Careers.” The IPLS was pleased
to host a webinar full of valuable information
for law students interested in a potential
career in intellectual property law. Section
Chair Ira Cohen, Esq.; Deputy Chair Olivera
Medenica, Esq.; Secretary Paul D. Supnik,
Esq.; and Registered Patent Attorney Mike
Villareal, Esq., participated.
In October 2020, the IPLS was one of the
proud sponsors of the FBA’s Virtual Paris
Fashion Law and Innovation Conference.
The IPLS was also one of the supporters
of the FBA’s Virtual Fashion Conference in
February 2021. Both events were created
and presented under the skillful leadership of
IPLS Deputy Chair Olivera Medenica, Esq.
In April 2021, the IPLS submitted a proposal for a CLE presentation at the Annual
Meeting in Miami. For September 2021, the
IPLS is contemplating holding a social gathering of its members at the Annual Meeting.
Rescheduled due to COVID-19, the IPLS
is planning a SCOTUS Group Admission Ceremony for April 2022. The IPLS
cordially invites its members to join the
section in Washington, D.C., at the U.S.
Supreme Court for a special group admissions ceremony and to hear oral arguments.

For more information, please contact IPLS
board member Oliver Ruiz, Esq., at ORuiz@
malloylaw.com.
Call for Articles: The IPLS wants to hear
from readers interested in submitting an article regarding IP law for possible publication
in the section’s newsletter, The IP Examiner.
Articles should be in the 1,000 to 2,000 word
range. All manuscripts should be submitted
for consideration to the editor, Ira Cohen,
Esq., at ic@miamibusinesslitigators.com. 

Chapter Exchange

Participants of the virtual Bill of Rights Student Essay Contest event.

FIRST CIRCUIT

Massachusetts Chapter
U.S. District Court and the Massachusetts
Chapter of the FBA Host Bill of Rights
Student Essay Contest Event
On Feb. 2, the U.S. District Court for the
District of Massachusetts and the Massachusetts Chapter of the FBA hosted a
virtual event to celebrate participants in
their recent essay contest to honor the Bill
of Rights Month in December. Public high
school students across Boston, Worcester,
and Springfield entered to win a first-place
prize of $500 and second-place prize of $300
upon answering the following questions:
(1) What do you think is the most important amendment, and why?; and (2) Why
is this amendment just as important today
as it was when it was created? The judging
committee consisted of Chief Judge Dennis
Saylor, District Judge Timothy Hillman,
Magistrate Judge Judith Dein, Magistrate

Judge Katherine Robertson, FBA president
Erika Reis, and FBA board member Annabel
Rodriguez. After lengthy deliberations, the
committee awarded first place to Mira Yu
from Boston Latin School and second place
to Anya Geist from South High Community
School in Worcester.
The event began with brief opening
remarks from Reis and Judge Dein. Reis welcomed students, teachers, and members of
the bar to the event. Judge Dein shared how
difficult it was for the committee to come to
its decision after receiving many outstanding submissions and thanked all students
for participating. She then welcomed the
event’s keynote speaker, Jason Wise. Wise is
a theater arts teacher at the Dennis C. Haley
Pilot School in Roslindale, Mass. Since 2007,
he has served as the civil rights instructor
for the Judge David S. Nelson Fellowship at
the U.S. District Court, a six-week summer
program geared toward high school students

who are interested in the judicial system and
developing networking and leadership skills.
Wise asked the audience to consider the
importance of the Bill of Rights in 2021 and
explored how each amendment, beginning
with the powerful First Amendment, allows
us all to tell our own stories. Attendees
then had small group discussions on which
amendment they personally feel is most
important, and why.
Following the breakout rooms, Reis
announced the second-place winner, Anya
Geist, a ninth grade student at South High
Community School in Worcester. Geist is an
intern with the literary magazine Stone Soup
and has launched a literary magazine at her
school with a friend. Perhaps most strikingly, in Spring 2020 she finished her first novel,
to be published in late 2021. In her free
time, Geist enjoys swimming, playing tennis,
and writing. Her essay focused on the First
Amendment. Geist explained that the First
May/June 2021 • THE FEDERAL LAWYER • 79

Amendment is the most important amendment because it is “integral to the American
identity” and gives people the right to protest and practice their religion. However, in
her essay, Geist recognized the conflict that
exists with the First Amendment because it
also allows for speech that can offend others.
According to Geist, “[i]t is a paradox that
our nation has been trying to figure out for
centuries.”
Reis then introduced the first-place
winner, Mira Yu. Yu is a sophomore at
Boston Latin School. She competes in
Program Oral Interpretation and Public
Forum as a member of her school’s speech
and debate team. She is also involved with
her school’s mock trial team, varsity swim
team, newspaper, writing magazine, and
Junior Classical League. Her essay focused
on the 19th Amendment. Yu explained that
the 19th Amendment is the most important
amendment “not just for its hope of granting
voting rights to all, but for revealing the persistent struggle to protect those rights that
continues to this day.” She explained that
the passage of the amendment would not
have been possible without the hard work
of “immigrants, working-class women, and
women of color who built a movement that
would initially secure voting rights only for
white women.” Yu concludes that, to battle
current voter discrimination and suppression threats, “we must look to the battle
for the 19th Amendment in which activists
and organizations unified to change public
perception to convince state lawmakers to
support voting rights.”
After hearing from both winners, the
judging panel and audience members had the
opportunity to share their reflections on the
pieces and congratulate the winners on their
hard work and thought-provoking essays.
The following students were recognized
during the event as honorable mentions:
• K
 atherine Martin, Boston Latin School,
wrote on the First Amendment.
• Peter Chen, Boston Latin School, wrote
on the 24th Amendment.
• Zcarri Weekes, John D. O’Bryant, wrote
on the 13th Amendment.
• Matthew Pretlow, The Springfield
Renaissance School, wrote on the Fourth
Amendment.
• Alexandra Coran, South High Community School, wrote on the First
Amendment.
• Jason Murillo, South High Community
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School, wrote on the Fifth Amendment.
• I rene Deng, Boston Latin School, wrote
on the First Amendment.
• Owen Casey, Boston Latin School, wrote
on the 14th Amendment.
• Christine Nteturuye, Springfield Honors
Academy, wrote on the First Amendment.
In their closing remarks, Reis and Wise
congratulated the winners, thanked all
essayists for taking the time to make their
voices heard, and encouraged everyone to
participate again in the future.

First-Place Winner: Mira Yu
As the story goes, the
women’s rights
movement emerged
at the Seneca Falls
convention in 1848,
was led by Elizabeth
Cady Stanton and
Susan B. Anthony, and culminated with the
passage of the 19th Amendment that gave all
women the right to vote.
But that grand tale is tall. Demands for
women’s suffrage can be traced back to the
abolitionist movement years before Seneca
Falls. Pivotal suffragists were immigrants,
working-class women, and women of color
who built a movement that would initially
secure voting rights only for white women.
Indigenous peoples and Asian-Americans
would not be considered citizens for years,
and women of color would await the Voting
Rights Act to outlaw exclusionary policies,
including poll taxes and literacy tests. In
reality, the 19th Amendment did not “give”
all women the right to vote but was a landmark battle.
The notion that Anthony and Stanton
brought about the amendment’s passage
ignores many women of color who fought
just as strongly for suffrage. Black writers
like Frances Ellen Watkins Harper, Anna
Julia Cooper, and Mary McLeod Bethune
advocated fiercely for all civil rights, including the right of women to vote. Indigenous
suffragists Susette LaFlesche Tibbles and
Zitkála-Šá raised the movement’s visibility
in their communities through writings and
speeches, leading also to the 1924 Indian Citizenship Act (Lemay). Latina activist Maria
Guadalupe Evangelina de Lopez fought for
legislation enfranchising Californian women,
and Aurora Lucero-White Lea advocated for bilingual suffrage publications and
speeches in New Mexico to make advocacy

accessible (Galarraga). Chinese-American
and Asian-American immigrant women,
unable to vote until the repeal of the Chinese
Exclusion Act in 1943 and the passage of the
1952 Immigration and Nationality Act, had
advocates such as Mabel Ping-Hua Lee who
led 10,000 Chinese-American marchers in
a 1912 New York suffrage parade, asserting
that the right to vote was necessary for opening all opportunities to women (Chambers).
Today, voter discrimination and suppression pose a grave threat to our central civil
liberty due to the lack of a constitutionally
mandated and affirmative right to vote for
all. To establish a new amendment for voting
equality to counter disenfranchisement, we
must look to the battle for the 19th Amendment in which activists and organizations
unified to change public perception to
convince state lawmakers to support voting
rights. To retrace those steps, we must recognize this amendment’s hidden history and
its overlooked champions.
The 19th Amendment did not end voting
inequality, nor did it conclude the women’s
rights movement. It is the most important
amendment, not just for its hope of granting
voting rights to all, but for revealing the persistent struggle to protect those rights that
continues to this day. Our popular notions
of this Amendment and its leaders must
be corrected to fulfill its promise. For the
forgotten women whose voices continue to
be marginalized, the significance of the 19th
Amendment was to provide a foundation
for all women to advocate for intersectional
justice. It is now more crucial than ever to
complete the story. 
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Second-Place Winner: Anya Geist
Freedom of speech is
integral to the
American identity,
and the First
Amendment is
certainly the most
important one in the
Bill of Rights. Our very nation was founded
on the ideas that no government should
restrict religion; that no authorities should
muffle the voice of the People, for it is “We
the People” who run the country. Freedom of
speech is the reason why public school
students can wear black armbands in
opposition of the government; it is why, over
the past summer, thousands and thousands of
people turned out at peaceful rallies to protest
police brutality. The First Amendment
includes freedom of religion, too, which is
why I am allowed to go to synagogue and
Jewish summer camp; it is why no one can
tell me to get off the sidewalk, and why no
one can take away my home. It is why
Muslims, Christians, Jews, and others can live
together, and learn from one another.
Sometimes, though, it seems that freedom of speech isn’t always a good thing. Of
course I believe in every American’s right to
protest the government and to share their
beliefs with the public; but how do I feel
when it is that right which legitimizes the
ability of neo-Nazis and white supremacists
to spread slurs and hatred around the country? How do I feel when a group of people
are allowed to march through a town of
Holocaust survivors while wearing swastikas
(Nation Socialist Party v. Skokie), or when a
Ku Klux Klan leader is allowed to advocate
for hatred against people of color (Brandenburg v. Ohio)? If the First Amendment
allows people to essentially commit hate
crimes, then how protected do we feel? It is
a paradox that our nation has been trying to
figure out for centuries.
I think about this problem a lot. How
do we make it so that people can express
themselves, without offending or harming
those who disagree with them? I know there
are laws against technical hate crimes, but
hate speech is protected under the First
Amendment. And yet, despite this, freedom
of speech is still important. The People
still have a right to say what they want to
say. We may not like it, but we are bound

by the Constitution to allow our fellow
citizens to speak their mind. Because, in the
big picture, if we start restricting speech,
the rest of the Amendments (all of them
hinged on freedom and equality) will fall
like dominoes. The right of a American to
be their own person with their own beliefs is
incredibly important. It always has been; the
First Amendment was, after all, the first one.
And in terms of hate speech, we can combat it, because we have the First Amendment, too. We can use our voices to petition
and protest, and We the People can change
the system by implementing tolerance programs in schools, and showing the younger
generations, and the older ones, why discrimination and hate will never prevail. 

FIFTH CIRCUIT

Kristi Johnson

McKenna Stone Cloud

The Student Division of the FBA at
Mississippi College School of Law hosted
U.S. District Court Judge Kristi Johnson for
a Zoom meeting with law students.
President McKenna Stone Cloud introduced
Judge Johnson and presented questions
submitted by the law students. 

NINTH CIRCUIT
Northern District of California
Civil Rights Movement Panel
On Feb. 25, 2021, the Northern District
of California chapter of the FBA hosted a
webinar titled “The Civil Rights Movement:
Lessons Learned From the Past, Reflections
for the Future.” Organized by long-time FBA
member Randy Sue Pollock and moderated
by Laura Hurtado, the webinar, which was
timed to take place during Black History
Month, featured three district court judges
from the Northern District of California—
retired Judge Thelton Henderson, Judge
William Alsup, and Judge William H. Orrick,
each of whom played a role in the civil rights
movement. Over 400 participants listened
to the judges describe their experiences and
their resulting perspectives.
Retired Judge Henderson was one of
just two Black students in his graduating

class from Berkeley Law and the first Black
attorney in the Civil Rights Division of the
U.S. Department of Justice. He talked about
his role protecting voter rights alongside
everyday citizens as well as figures like Dr.
Martin Luther King Jr. Judge Henderson lost
his job at DOJ after lending his rental car to
Dr. King when Dr. King’s car broke down.
Judge Henderson noted during the webinar
that he was touched by the willingness of
young people to risk harsh treatment and
jail time to fight for justice during the Civil
Rights Movement and that he had never
forgotten their bravery. Indeed, he said, their
example served as a lifelong inspiration:
“When I have something tough to do and
think of that, I’m better able to face it.”
Judge Alsup grew up in the segregated
South with parents who supported segregation, but two events in 1963—seeing
peaceful protestors being blasted with water
cannons and the bombing of a Birmingham
church and death of four little girls inside—
led him to get involved in the Civil Rights
Movement. He described that time as a
turning point for the country as a whole, and
for him as an individual. He also talked about
his efforts in college, including fighting to
overturn the decision to quash an invitation
to the state president of the NAACP to speak
at Mississippi State University.
Judge Orrick spent five years as a young
lawyer in the late 1970s and early 1980s providing legal assistance to underserved communities in Georgia. In particular, he talked
about his work with a group of black residents
of a rural suburb whose neighborhood had
been rezoned as commercial with no notice
to them. As a result, an industrial development that would ruin the neighborhood was
about to be built in their community. He
worked with residents to fight the project at a
series of planning commission meetings, and
the rezoning decision was reversed. At the
time, the neighborhood had no paved roads
or sewage services, but within a year and a
half, they got the money to pave the streets
and put sewage and streetlights in.
All three spoke not only about their past
experiences but also about the ongoing challenges that they saw, addressing continuing
issues of racism, police brutality, protecting
voting rights, and criminal justice reform.
They also expressed hope for the future. As
Judge Orrick said, “I think there’s everything to be optimistic and hopeful for, but
it requires all of us to be doing this hard and
important work.”
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ach year, the FBA Section on Taxation sponsors the Donald C. Alexander Tax Law Writing Competition, named in honor of former IRS
Commissioner Don Alexander. Mr. Alexander, who passed away in 2009, was an advocate for writing and rhetorical skill in tax law. To
carry forward his advocacy, the Tax Section invites J.D. and LL.M. students to submit original papers concerning federal taxation. The
first and second place winners each earn a cash prize, a commemorative plaque, and a complimentary, one-year membership in the
FBA Section on Taxation and a complimentary registration to the annual FBA Tax Law Conference, which was held virtually in 2021.
Marissa J. Lee is the recipient of the first-place award for her paper titled “Capital Gains Tax Reform: Conceptual and Practical Considerations.”
She is a J.D. graduate of the University of Minnesota Law School and a Tax LL.M. candidate of the Georgetown University Law Center. She
interned at the U.S. Senate Finance Committee and Department of Justice Tax Division.
Barrett Cappadonna is the recipient of the second-place award for his paper titled “Reducing the Tax Gap from Underreporting of Small
Businesses through Book-Tax Disclosures: Lessons from the Schedule M-3.” Cappadonna earned a Bachelor of Business Administration with
a major in accounting from Texas State University and then worked as a tax preparer at a local CPA firm while getting his Masters of Accountancy with a focus in taxation at the University of Texas at San Antonio. He is now a third-year law student attending the University of Florida’s
Levin College of Law and serves as a research editor for its law review and president of its Association for Tax Law.

Capital Gains Tax Reform:
Conceptual and Practical Considerations
By Marissa J. Lee

The question on how capital should be taxed has prompted academic and politicaldiscussions for years. Current law taxes capital
gains upon realization and sets the long-term capital gains tax rate
substantially lower than the short-term capital gains and ordinary
income taxrates. Given the resulting tax deferral opportunity and
special low rate, it faces increased scrutinyfor benefitting the very
wealthy earning more from capital than labor. One prominent policy
proposal, “mark-to-market,” presents an alternative: it would tax
capital gains as they accrue annually, as opposed to waiting until the
assets are sold and the gains are realized.
The current tax system raises an urgent need for reform because
it is flawed and outdated in several ways. It has not generated much
growth. Keeping the long-term capital gains tax rate low has mixed
effects on saving, investment, and gross domestic product (GDP).
The recent fundamental changes in the structure of the United
States economy, most notably the growing financial and technology
sectors, have sharply increased capital’s share of national income
and thus warrant a corresponding upward tax rate adjustment. At
the same time, due to the expanding budget deficit and public debt,
public finances are in poor shape now and are expected to be worse
amid economic uncertainty. By effectively continuing to subsidize
capital, the existing tax system is cutting off an importance source
of revenue. It also worsens inequality by providing tax advantages
and tax shelter opportunities for the wealthy, who own most capital
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assets. Furthermore, it generates efficiency losses and the lock-in
effect, where firms and individuals forego investment opportunities
and instead hold on to their capital assets until realization or death.
By taxing all capital gains every year instead, mark-to-market
could solve the related problems head on, but it remains politically
and technically unfeasible as it stands now. Calling to abruptly shift
away from the long-standing realization rule and singling out the
wealthy to be taxed alienates certain political groups and lacks bipartisan support integral to effective implementation and compliance
with the associated legislative changes. The contemplated arrangement coupling accrual taxation of tradable assets with retrospective
taxation of non-tradable assets needs to address valuation, distortion,
and administration complications. Mark-to-market requires early
rudimentary valuations of certain private assets when their values are
inherently or deliberately left undetermined. The proposed methodologies have yet toadequately capture the private asset valuation
complexities. The arrangement could create new distortions and
arbitrages when it potentially renders private assets more attractive
and valuable and people shift away from owning public assets. On
the other end, the government could incur considerable rulemaking
and enforcement costs to combat such taxpayer efforts.
To read more, visit https://www.fedbar.org/section-on-taxation/
tax/donald-c-alexander-tax-law-writing-competition/. 

Reducing the Tax Gap from
Underreporting of Small Businesses
through Book-Tax Disclosures:
Lessons from the Schedule M-3
By Barrett Cappadonna

Taxpayers underpaying the taxes they legally owe is always going to
be a problem in a voluntary tax system, like the one employed in the
United States. This does not mean however that Congress and the
Internal Revenue Service should not continue to strive to decrease
the amount of taxes owed that go unpaid. To put it another way,
Congress and the IRS should always be on the lookout for ways to
increase taxpayer compliance with the tax rules as they exist.
The difference in what a taxpayer owes and what they actually
pay is referred to as the “tax gap.” Congress and the IRS periodically
implement new rules in attempts to reduce the tax gap.
Even more frequently, scholars and industry experts make recommendations of means by which to reduce the tax gap. This paper
seeks to add to the discussion of reducing the tax gap as it pertains to
business income taxes by pointing out areas that might benefit from
further research as well as providing a few barebones recommendations. Specifically, this paper recommends expanding the already

existing Schedule M-3 to smaller companies and including some
parts of the Schedule M- 3 on the Schedule M-1 for companies not
required to file a Schedule M-3. This paper also suggests considering incentivizing businesses to receive some level of review of their
financial statements by an independent Certified Public Accountant.
This paper proceeds as follows. Part 2 provides a discussion of
the tax gap. The tax gap is defined, what makes up the tax gap is
analyzed, and finally, examples of others’ proposals to reduce the tax
gap are examined. Part 3 provides a discussion of book-tax conformity. Book-tax conformity is defined, examples of prior book-tax
conformity proposals are analyzed, and lessons are drawn from the
prior proposals. Part 4 makes recommendations of possible ways to
help reduce the tax gap and concludes.
To read more, visit https://www.fedbar.org/section-on-taxation/
tax/donald-c-alexander-tax-law-writing-competition/. 
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President's Message continued from page 4

Endnotes
The 2020-2021 FBA presidential messages
focus on five foundational principles of the
U.S. Constitution: popular sovereignty,
federalism, separation of powers, the Bill of
Rights, and the rule of law.
2
Magna Carta (1297), https://www.
archives.gov/exhibits/featured-documents/
magna-carta#:~:text.
3
The Federalist No. 84 (Alexander
Hamilton).
4
Id. As Madison argued, a bill of rights was
unnecessary because the federal government
was granted no power to abridge individual
liberty.
5
In the final days of the Constitutional
Convention in Philadelphia, delegates
George Mason and Elbridge Gerry, in
particular, objected to the proposed
Constitution because it did not include a bill
of rights to protect the fundamental liberties
of the people against the newly empowered
federal government. The motion was
denied swiftly, as a debate over what rights
to include would go on for weeks and the
delegates were tired.
6
Thomas Jefferson, Letter to James Madison
(Dec. 20, 1787),
https://founders.archives.gov/documents/
Madison/01-10-02-0210 (emphasis added).
7
Interestingly, the amendment Madison
considered the “most valuable” to protect
minorities—which would have prohibited
state governments from abridging freedom
of conscience, speech, and the press, as well
as trial by jury in criminal cases—was not
adopted. The nation would have to wait until
the passing of the Fourteenth Amendment
for these rights to be recognized by the
states.
8
Many state ratifying conventions proposed
amendments specifying the rights as
recognized by Jefferson in the Declaration
of Independence and as done by other
states in their respective state constitutions.
Of the two bypassed Madison proposals,
one was ratified on May 7, 1992, as the
Twenty-seventh Amendment, which
prohibits laws to vary the compensation
paid to senators and representatives while
Congress is in session (i.e., no sitting
Congress can give itself a pay raise). The
second rejected amendment dealt with
the number of representatives in Congress
to ensure House members would be
apportioned to the states so as to always
1
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represent small constituencies, even as the
general population grew, and ensure that
representatives were not too far removed
from the concerns of their citizens.
9
U.S. Const., pmbl. to amends. I–X.
10
Patrick Henry, Speech Delivered at
the Virginia Convention Debate of the
Ratification of the Constitution ( June 7,
1788), https://teachingamericanhistory.
org/library/document/speech-deliveredat-the-virginia-convention-debate-of-theratification-of-the-constitution-june-7-1788.
11
Dr. Martin Luther King Jr., “I Have a
Dream” Speech, Given at the Lincoln
Memorial (Aug. 28, 1963), https://avalon.
law.yale.edu/20th_century/mlk01.asp.
12
Each of these fundamental freedoms
should be studied carefully by both
nations and individuals. Consider just the
first right of religious freedom. George
Washington exhorted those who would
inherit the nation his generation founded
to contemplate the salutary and positive
effects of religious freedom upon the new
American Republic. Washington stated: “Of
all the dispositions and habits which lead to
political prosperity, religion and morality
are indispensable supports. In vain would
that man claim the tribute of patriotism,
who should labor to subvert these great
pillars of human happiness[.]” George
Washington, Farewell Address (1796),
https://www.ourdocuments.gov/doc.
php?flash=false&doc=15&page=transcript.
13
A study of the importance of free speech
and a free press among nations also
teaches us continually. A free people must
express their ideas and have access to truth
and information that is not guided by
prejudices, agendas, or propaganda from
political parties. Statements by politicians,
corporations, news organizations, and
individuals unmoored from truth is
deleterious to people’s bill of rights and their
republican form of government. The right
and wise response to false speech is more
truthful speech in the arena of ideas, not less
speech. As Jefferson taught: “[W]e need
not doubt that truth, reason, and their own
interests, will at length prevail[.]” Thomas
Jefferson, Second Inaugural Address (March
4, 1805), https://avalon.law.yale.edu/19th_
century/jefinau2.asp.
14
Individuals and organizations, like
governments themselves, should honor
the principles set forth in the Bill of Rights.

When we as individual citizens, students,
educators, civic leaders, politicians, or
corporate executives personally engage in
actions that compromise or are antithetical
to the inviolate individual human rights of
others, then we, too, are acting contrary to
principles of freedom and our own ultimate
best interests. In the end, we endanger the
very political system that sustains us.
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Donald Jones
Fayard Law Firm LLC
Roger Sanders
Brent Schlegel
Rachel Solino

Cincinnati-Northern
Kentucky

Austin

New Jersey

Massachusetts

5th Circuit At Large

Alycia Broz
Michalea Delaveris
Soumyajit Dutta
Bradley Hemmer
Rachel Noble
Ryan Pelfrey
Tyler Riemenschneider

Kristina Cournoyer
Kaitlyn Hansen
William Marrero-Quinones

Carlos Bas
Ivan Zamot

5TH CIRCUIT

Lee Cortes
Nebojsa Zlatanovic
Adriane Dudley
Donna Rainwater

Nora Fischer

4th Circuit At Large
Cathy Anderson
Christopher Bauer
James Bouchard
Tarra DeShields
Brooke Lierman
Katherine McKnight
Mindi Sink
Charles Wallace

Eastern District
of North Carolina
Pam McAfee

Hampton Roads
Steven Griffin

Maryland

Diane Schmitt

Middle District of
North Carolina
Louis Allen

Northern Virginia
James Brousseau
Jessica Carmichael
Daniel Mauler
Kirstin O’Connor
Thomas Pennington
Elizabeth Zimmerman

Richmond
John Brown

Roanoke

James Watson
Hunter Weikel

South Carolina
Carrie Fox
James Leventis

Michael Hebert

Dallas

Samuel Boyd
Craig Carrillo

El Paso

Katherine Godinez
Natashia Hines
Sandra Lewis
Shane Romero

New Orleans

Benjamin de Seingalt
Morgan Gonzales
Sara Kuebel
Eric Marsteller
Steven Mauterer
Paige Patrick

North Louisiana
Bobby Gilliam

Southern District
of Texas
Sofia Adrogue
Karla Aghedo
Anna Archer
Todd Batson
Micah Hatley
Ed Rodriguez

Dayton

Eastern District
of Michigan
Michael Abrams

Knoxville

Luke Ihnen
Thomas Jessee

Memphis Mid-South

Allison Baker
Tiffany Carpenter
Dale Conder
Craig Edgington
Madeleine Savage-Townes
Brice Timmons

Northeast Tennessee
Cameron Kuhlman
Rachel Mancl

Northern District
of Ohio

Southern District
of Illinois
Perry Browder
Casey Cira
Joshua Edelson
Christopher Guinn
Andrew Murrie
Philip Proud
John Simmons
Luther Simmons

8TH CIRCUIT

8th Circuit At Large
Marti English
Jason Juran
Anderson Tuggle

Minnesota

“Courtney Baga
Rashanda Bruce
Elsa Bullard
Tessa Cuneo
Christopher DeLong
Jason DePauw
Kate Fisher
Alyssa Goehring
Elham Haddon
Christopher Johnson
Andrea Mallarino
Laura Matson
Jacqueline Mrachek
Kyle Nelson
Nirmani Perera
Hudson Peters
Laurie Quinn
Donna Reuter
Michael Sawers
Jacob Siegel
Kimberly Svendsen
Rachel Tack
Mitchell Williams

Dean DePiero
Heather Kimmel
James Reagan

St. Louis

Western District
of Michigan

9th Circuit At Large

Christina Moore

9TH CIRCUIT

6TH CIRCUIT

7TH CIRCUIT

Ava Abner
Taylor Beckham
Adam Brown
Melissa Edwards
Jason Kurtyka
Barbara Lanning
Kathleen Minahan
William Nolan
Christopher Reel
Shannon Reid
Edward Shultz

Michael Behn
Nicole Kim
Theo Lesczynski
Ralph Schindler

Charles Adair
Joseph Carr
Esteban Estrada
Sorhna Jordan
Danielle Leonard
Tracee Lorens
Jessica Massey
Jeff Miyamoto
Nick Verderame
Shannon Wilhite

Chicago

Hawaii

6th Circuit At Large

Chattanooga
Madison Hahn
David Kesler
Stevie Persinger

Michael Adams
Kyle Strobridge

7th Circuit At Large

Janaan Hashim
Alex Hemmer
Nicole Kopinski
Michelle Olson
Latiera Rayford
Timothy Sendek
Sohil Shah
David Van Dyke
Mary Eileen Wells

Kimberly Guidry
Reginauld Harris
Laura Moritz
Nicole Sato

Idaho

Serena Buchert

Inland Empire

Ruben Escalante
Tiffany Nocon
Angela Viramontes
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Los Angeles

Davida Brook
Vicki Chou
Gabriel Dermer
Michael Dore
John Hanusz
Eddie Jauregui
Byron McLain
Jessica Mercado
Bob Muller
Patrick Nutter
Adam Paris

Nevada

Andrew Clark

Northern District of
California
William Cooper
John Cove
Miguel Gradilla
Daniel Kelly
Alex Lemberg
Molly Priedeman
Amie Rooney

Orange County

Sacramento

Christopher Bakes
Shanan Hewitt
Avalon Johnson Fitzgerald
Jonathan Paul
Jason Schaff
Charles Yates

San Diego

Livia Beaudin
Joshua Dutton
Joni Flaherty
Lillian Glenister
Kimberly Gosling
Stacey Kartchner
Victoria Koenitzer
William Lange
Joseph Mellano
Alexia Palacios-Peters
Brian White
Andrew Young

Washington State
Emily Bushaw
Melody Crick Peters
Gail Stone

Diane Bass
David Berstein
Sean Casey
Jenna Kelleher
Chris Whittaker

William D. Browning
Tucson

Oregon

Samantha Brown
Nadia Cabrera-Mazzeo
Jaime Ramos
Narissa Webber

Athul Acharya
Michelle Holman Kerin
Ashley Marton
Natalie Pattison

Phoenix

Joseph Branco
Molly Brizgys
Todd Burgess
Celina Cardenas
Clayton Richards
Erin Ronstadt
Devin Sreecharana

New Mexico
Rachel Felix
Erin Stanton

Northern/Eastern
Oklahoma

Jacksonville

Oklahoma City

Barry Baker
Connor Bishop
Jasmine Chandler
Savannah Duffy
Mark Elliott
Diamond Griffith
Sonia Herrera
Samantha Huffman
Tasos Paindiris
Martin Terrasi
Amy Watson

Molly Brantley
Michael Brewer
Jodi Dishman
Joshua Farmer
Robert Gifford
Kristin Greenhaw
David McCrary
Joshua Stockton

Utah

Jennifer Gully
Carson Heninger
Annika Jones
Jessica Morrill
Mark Morris
Zaven Sargsian
Ryan Stephens

11TH CIRCUIT

10TH CIRCUIT

Rossana Arteaga-Gomez
Paul Gaylord
Keily Lopez Torralba
Megan Summers

Kansas and Western
District of Missouri
Robert Calbi
Jane Francis
Athena Stephanopoulos
Sarah Stula

Samantha Brown
William McCormick
Gabriel Montiel
Chita Parus

Craig Buchan
Julie Childress
Conor Cleary

German Yusufov

10th Circuit At Large

Broward County

11th Circuit At Large

Atlanta

Samantha Bartley
Kayoko Fong
Shannon Forshay
Sara Vann
Eric Wang

Michael Decembrino

Orlando

Palm Beach

Jordan Gray
Caitlin Lastinger
Miriam Rosenblatt
Hanna Rubin

South Florida
Antonio Bayuelo
John Black
Maia Dombey
Henry Doster
Yohei Fujita
Robert Gardana
Liz Guinan
Celeste Higgins
Andrew Kruppa
Alexander Maza
Pryscilla Nicolau
Daniela Pachon
Orlando Pares
Akiesha Sainvil
Gina Schriefer
Jill Swartz

Southern District
of Georgia
Brian Griffin

Southwest Florida
Ana Romes

Tampa Bay

Emily Ayvazian
Erica Bartimmo
Randy Harwell
Jesse Hoyer-Estes
Jessica Kramer
Rachael Kratz
Meaghan Maus
Kathryn Mizelle
Gregory Singer
James Toombs
Eleanor Yost

DC CIRCUIT
Capitol Hill

Donald Crowell

District of Columbia
Andrew Adelman
Samuel Buffone
Laura Cordova
Lyndsay Gorton
Lynne Halbrooks
Daniel Horowitz
William Lane
David Maria
Yasmin Pajouhesh
Rose Ramirez
Kahalia Solano-Johnson
Luke Sullivan
Tracy White

District of Columbia
At Large
Paul Dans
Thomas Kane
William Pittard
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Federal Bar Association
Calendar of Events


Visit Fedbar.org for more information.

M AY

JUNE 2021

M AY 5
30(b)(6) Corporate Representative Depositions –
A New Rule for a New Age

JUNE 9
False Claims Act Today – Western District of
Missouri & District of Kansas

M AY 7
[VIRTUAL] Capitol Hill Day Debrief

JUNE 11
[VIRTUAL] FBA Board of Directors Meeting

M AY 7
Minnesota Chapter: 11th Annual Disability Justice
Seminar: The Disproportionate Impact Of Covid-19
On Individuals With Disabilities

JUNE 16
The Shifting Landscape of Title VII –
Analyzing the Bostock Decision One Year Later

M AY 3 - 7
[VIRTUAL] Capitol Hill Day Meetings with
Lawmakers and Staff

M AY 1 0
The Capitol Hill Chapter’s Quarterly Supreme
Court Update
M AY 1 2 – 1 4
[VIRTUAL] Immigration Law Conference
M AY 1 9
Employment Class Action and Employee
Classification – What’s ADR Got To Do With It?
M AY 2 7 - 2 8
[VIRTUAL] Insurance Tax Seminar

JUNE 2
Preventing Medical Malpractice and Other Health
Practice Issues through Empathic Communication

JUNE 24
[VIRTUAL] FBBC Board of Directors Meeting

AU G U ST 2 0 2 1

AU G U S T 2
The Capitol Hill Chapter’s Quarterly Supreme
Court Update

SEPTEMBER 2021

SEPTEMBER 23–25
2021 FBA Annual Meeting & Convention Miami
SEPTEMBER 23
[VIRTUAL] FBA Board of Directors Meeting
SEPTEMBER 24
[VIRTUAL] FBBC Board of Directors Meeting
SEPTEMBER 25
[VIRTUAL] National Council Meeting

GET READY:

FBA
Membership
Renewal Process
All FBA memberships now run October 1st to
September 30th, with a single dues season at
the same time every year.

OCT

Just a reminder that the FBA has fully converted to
a set membership period in which memberships –
national, chapter, section, and division – expire on
September 30th. This change allows everyone to
focus on renewals at a single time of year, and then
concentrate on making the most of the FBA member
experience thereafter.

What This Means for Members
ü Easy to remember universal dues deadline
ü Firm/Organization billing option for employers
ü Auto-renew and auto-pay features will make
renewals even easier
ü Your next renewal notice will be delivered as usual

Please visit
www.fedbar.org/membership
for full details.

Federal Bar Association
1220 North Fillmore St., Suite 444 Arlington, VA 22201 (571) 481-9100 fba@fedbar.org

